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In the Sundry Civil Appropriation Act of 
March, 1891, congress appropriated a sum of 
money to be expended under the direction of 
the attorney-general ‘‘for the detection and 
prosecution of crimes against the United 
States preliminary to indictment.’’ Under 
authority of this act, the attorney-general au- 
thorized a United States marshal to offer a 
reward of $500 for the arrest of a person 
named, to be paid upon conviction. The ar- 
rest was made by deputy marshals, who 
claimed the reward. In the recent case of 
United States v. Matthews, the Supreme Court 
of the United States considered the above act 
and it was held, by a divided court, that, as 
such officers were embraced in the general 
terms of the appropriation act and of the 
offer of reward, they were thereby excepted 
from the operation of the statutes forbidding 
the payment of any extra compensation or 
allowance to any officers in any branch of the 
public service. ‘‘Itis undoubted,’’ says Mr. 
Justice White, in the course of the opinion, 
“that both in England and in this country it 
has been held that itis contrary to public 
policy to enforce in a court of law, in favor 
of a public officer, whose duty by virtue of 
his employment required the doing of a par- 
ticular act, any agreement or contract made 
by the officer with a private individual, stipu- 
lating that the officer should receive an extra 
compensation or reward for the doing of such 
act. An agreement of this character was 
considered at common law to be a species of 
quasi extortion, and partaking of the char- 
acter of a bribe. Bridge v. Cage, Cro. Jac. 
103; Badow v. Salter, W. Jones, 65; Stotes- 
bury v. Smith, 2 Burrows, 924; Hatch v. 
Mann, 15 Wend. 44; Gillmore v. Lewis, 12 
Ohio, 281; Stacy v. Bank, 4 Scam. 91; Davis 
v. Burns, 5 Allen, 249; Brown v. Golfrey, 
33 Vt. 120; Morrell v. Quarles, 35 Ala. 
544; Day v. Insurance Cu., 16 Minn. 408, 
414; Hayden v. Souger, 56 Ind. 42; lm 
re Russell, 51 Conn. 577; Ring v. Devlin, 
68 Wis. 384, 32 N. W. Rep. 121; Railway 
Co. v. Grafton, 51 Ark. 504, 11 S. W. Rep. 
702. The broad difference between the right 
of an officer to take from a private individual 
a reward or compensation for the perform- 





ance of his official duty, and the capacity of 
such officer to receive a reward expressly au- 
thorized by competent legislative authority, 
and sanctioned by the executive officer to 
whom the legislative power has delegated 
ample discretion to offer the reward, is too 
obvious to require anything but statement. 
Nor is there anything in the case of Pool v. 
Boston, 5 Cush. 219, tending to obscure the 
difference which exists between the offer of a 
reward by competent legislative and execu- 
tive authority, and an offer by one not having 
the legal capacity to do so. In that case, the 
plaintiff, a watchman in the employ of the 
city of Boston, while patrolling the streets in 
the ordinary performance of his duty, dis- 
covered and apprehended an incendiary, who 
was subsequently convicted. The action was 
brought to recover the amount of a reward 
which the city government had offered ‘for 
the detection and conviction of any incendi- 
aries’ who had set fire to any building in the 
city, or might do so, within a given period. 
Solely upon the authority of decisions deny- 
ing the right of a public officer to recover 
from a private individual a reward or extra 
compensation for the performance of a duty 
owing to the party sought to be charged, it 
was held that there could be no recovery. 
The city government of Boston, acting in its 
official capacity, and in the exercise of the 
general powers vested in cities and towns by 
the law of Massachusetts, doubtless had au- 
thority to offer rewards for the detection and 
conviction of criminals. Freeman v. Boston, 
5 Metc. (Mass.) 56; Crawshaw v. Roxbury, 
7 Gray, 374. But no act of the legislature, 
expressly or by implication, had intrusted 
municipal authorities with the discretion of 
including, in an offer of reward, public offi- 
cers whose official duty it was to aid in the 
detection and conviction of criminals. There 
is not the slightest intimation contained in the 
opinion in that case that, if the reward in 
question had been offered within the limits of 
a discretion duly vested by the supreme legis- 
lative authority of the commonwealth, the 
court would have considered tbat it was its 
duty to deny the power of the commonwealth, 
or, by indirection to frusirate the calling of 
such power into play, by reading into the 
legislative authority, by construction, a limi- 
tation which it did not contain.”’ 

Justices Harlan and Peckham dissented 
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upon the ground that the offering or payment 
of a reward to a public officer for the per- 
formance of what was, at all events, nothing 
more than his official duty, was against pub- 
lic policy, and the act of congress aushorizing 
the attorney-general to offer and pay rewards 
did not include or authorize the offer or pay- 
ment of any reward to a public officer under 
such circumstances. 








NOTES OF IMPORTANT DECISIONS. 
LIBEL — ALLEGATIONS IN PLEADING.—One of 
the points decided by the Supreme Court of Wash- 
ington, in Abbott v. National Bank of Commerce, 
is that one is not guilty of libel because of allega- 
tions in a pleading filed in a court of competent 
jurisdiction, if they are pertinent and material to 
the issue presented in the cause, though they are 
falseand malicious. Thecourtsays: ‘We think 
it requires no argument to demonstrate that the 
words complained of were pertinent and material 
to the cause, and the question to be determined is, 
were they absolutely privileged, regardless of 
whether they were true or false, used maliciously 
or in good faith? The doctrine of privileged 
communications rests upon public policy, ‘wbich 
looks to the free and unfettered administration of 
justice, though, as an incidental result, it may in 
some instances afford an immunity to the evil- 
disposed and malignant slanderer.’ Bartlett v. 
Christhilf (Md.), 14 Atl. Rep. 518. It cannot be 
doubted that it is a privilege liable to be abused, 
and its abuse may lead to great hardships; but to 
give legal sanction to such suits as the present 
would, we think, give rise to far greater hard- 
ships. The rule is tersely stated in Wilson v. Sul- 
livan (Ga.),7 S. E. Rep. 274, as follows: ‘All 
charges, all allegations and averments contained 
in regular pleadings, addressed to and filed in a 
court of competent jurisdiction, which are perti- 
nent and material to the redress or relief sought, 
whether legally sufficient to obtain it or not, are 
absolutely privileged.’ In Hoar v. Wood, 3 Metc. 
193, the Supreme Judicial Court of Massachusetts, 
speaking through Chief Justice Shaw, say: ‘Then 
we take the rule to be well settled by the authori- 
ties that words spoken in the course of judicial 
proceedings, though they are such as impute 
crime to another, and therefore, if spoken else- 
where, would import malice, and be actionable in 
themselves, are not actionable if they are appli- 
cable and pertinent to the subject of inquiry. The 
question, therefore, in such cases, is not whether 
the words spoken are true, not whether they are 
actionable in themselves, but whether they were 
spoken in the course of judicial proceedings, and 
whether they were relevant and pertinent to the 
cause or subject of inquiry.’ The authorities 
which support this proposition are so numerous 


leading and more recent cases: Ash v. Zwie- 
tusch, 159 Ill. 455,42 N. E. Rep. 854; Vogel v. 
Gruaz, 110 U. 8. 311, 4 Sup. Ct. Rep. 12; Hollis 
v. Meux, 69 Cal. 625, 11 Pac. Rep. 248; Link vy. 
Moore (Sup.), 32 N. Y. Supp. 461; Gains v. In- 
surance Co. (Ky.), 47S. W. Rep. 884; Bartlett v. 
Christhilf (Md.), 14 Atl. Rep. 518; Runge vy. 
Franklin (Tex. Sup.), 10S. W. Rep. 721; Wilson 
v. Sullivan (Ga.), 7 S. E. Rep. 274; Moore vy. 
Bank, 123 N. Y. 420, 25 N. E. Rep. 1048; Rainbow 
v. Benson, 71 Iowa, 301,32 N. W. Rep. 352. 

“Tt appearing that the words of which the 
plaintiff complains were used in a pleading filed 
in a court of competent jurisdiction, and that they 
were pertinent and material, we conclude that 
they fall within that class of communications 
which the law regards as absolutely privileged, 
and the judgment must be affirmed.”’ 





CONTRACT—NOTE—CONTRADICTION BY ORAL 
TEsTIMONY.—In Hall v. First National Bank, 52 
N. E. Rep. 154, decided by the Supreme Judicial 
Court of Massachusetts, it was held that an under- 
standing, at the time plaintiff gave defendant bank 
a note, that it would renew it till business should 
improve, contradicts the promise in the note to 
pay on maturity; so that, not being in writing, it 
cannot be proved, even in equity, in suit for specific 
performance thereof, there being no fraud other 
than that of relying on the principle of law against 
such contradiction. The court said in part: **The 
understanding alleged in the bill that the bank 
would renew the plaintiff’s notes until such time 
as the improvement in the business situation 
should enable the plaintiff to proceed in business 
without such assistance, is an understanding which 
directly contradicts the promise expressed on the 
face of the notes; for whereas, the promise ex- 
pressed in the notes is a promise to pay money at 
the maturity of the instrument, the contemporary 
understanding cuts it down to a promise to give a 
new promise to pay. It is not denied, and, on the 
contrary, rather is implied, in the bill that the 
agreement to renew was not in writing. Adams 
v. Wordley, 1 Mees. & W. 374; Young v. Austen, 
L. R. 4 C. P. 553. If so, it could not be proved in 
contradiction of any written contract, and es- 
pecially not in contradiction of a bill or note in 
an action at law. Spring v. Lovett, 11 Pick. 417. 
420; Batchelder v. Insurance Co., 135 Mass. 449; 
Hoare v. Graham, 3 Camp. 57; Young v. Austen, 
L. R. 4 C. P. 553; Abrey v. Crux, L. R.5 C. P.37. 
44; Hill v. Gaw, 4 Pa. St. 493; Heist v. Hart, 73 
Pa. St. 286, 289. In Flight v. Gray, 3C. B. (N.S.) 
320, there is an intimation that relief might be 
given in equity upon such a promise, and some 
American cases treat the repudiation of an oral 
understanding, even though entered into with no 
intent not to perform it, as itself a sufficient fraud. 
Rearich v. Swinehart. 11 Pa. St. 233, 238, 240: 
Taylor v. Gilman, 25 Vt. 411; Murray v. Dake, 46 
Cal. 644. But this last notion has been denied by 
this court in cases depending upon somewhat 





that we will undertake to cite only:a few of the 


similar principles. Bourke v. Callanan, 160 Mass. 
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195, 197, 35 N. E. Rep. 460. In Flight v. Gray, 
Willes, J., seems to have doubted; and, where 
there is no fraud other than that of relying upon 
the principles of law, we see no satisfactory ground 
for allowing the engagement in a note to be varied 
in this way in equity any more than at law, at 
least on behalf of a plaintiff seeking specific per- 
formance of the oral agreement. Dwight v. 
Pomeroy, 17 Mass. 303; Woollam v. Hearn,7 Ves. 
211, 219; 2 White & T. Lead. Cas. Eq. (6th Ed.), 
513, and see note page 525; Omerod v. Hardman, 
5 Ves. 722, 730, 731; 2 Pom. Eq. Jur. (2d Ed.) 
§ 854. note. See Goode v. Riley, 153 Mass. 585, 
587, 28 N. E. Rep. 228; Quinn vy. Roath, 37 Conn. 
16, 30.” 





ASSIGNMENT OF CHOSES IN ACTION—PRIORI- 
TIES—NOTICE TO DEBTOR.—In Graham Paper 
Co. v. Pembroke, it is held by the Supreme Court 
of California that a subsequent assignee of book 
accounts and bills receivable who gives notice of 
the assignment to the debtors, has a title superior 
to that of the first assignee, who has failed to give 
such notice. especially where the first assignee 
left the accounts and choses in action in the hands 
of the assignor, as its agent, for collection, and 
the second assignee took actual possession thereof 
without notice of the first assignment. The court 
says in part: ‘*To complete the assignment of an 
account as against the debtor, it is universally 
conceded that the debtor must have notice, as 
otherwise his debt will be discharged by payment 
to the assignor; but whether the prior assignee 
must give notice to the debtor in order to protect 
himself against a subsequent assignee is a ques- 
tion upon which there is a conflict in the authori- 
ties. ‘It is a well-established rule in England 
that, as between successive assignees of a chose in 
action, he will have the preference who first gives 
notice to the debtor, even if he be a subsequent 
assignee, provided at the time of taking it he had 
no notice of the prior assignment.’ 2 Am. & 
Eng. Enc. Law (2d Ed.), p. 1077. The reason of 
this rule is stated by Sir Thomas Plumer, M. R., 
in Dearle y. Hall, 3 Russ. 1, thus: ‘In Ryall v. 
Rolles, 1 Ves. Sr. 348, the judges held that in the 
case of a chose in action you must do everything 
toward having possession which the subject admits. 
You must do that which is tantamount to obtain- 
ing possession, by placing every person who has 
an equitable or legal interest in the matter under 
an obligation to treat it as your property. For 
this purpose you must give notice to the legal 
holder of the fund. In the case of a debt, for in- 
stance, notice to the debtor is, for many purposes, 
tantamount to possession. If you omit to give 
that notice, you are guilty of the same degree and 
species of neglect as he who leaves a personal 
chatiel, to which he has acquired title, in the 
actual possession and under the absolute control 
of another person.’ The English rule has been 
followed by the federal courts in this country. 
See Judson v. Corcoran, 17 How. 612; Spain v. 
Hamilton’s Admr., 1 Wall. 604, 624; Bank v. 





Schuler, 120 U. S. 511, 7 Sup. Ct. Rep. 644. In 
Methven v. Power Co., 13 C. C. A. 362, 66 Fed. 
Rep. 113, it was held that, where two assignments 
of a chose in action, for valuable consideration, 
are made to different persons, the assignee who 
first gives notice of his claim to the debtor has the 
prior right, though the assignment to him is later 
in date than that to the other assignee, if taken 
without notice. This proposition is also sustained 
in 2 Story, Eq. Jur. § 1035a; and in note 4, p. 339, 
Foster v. Cockerell, 9 Bligh, 332, 375, 376, is quoted 
at considerable length, stating what appears to us 
satisfactory reasons in its support. In 2 Pom. 
Eq. Jur. § 695, the same doctrine is stated, and at 
section 698 the learned author added: ‘Even 
where the rule concerning notice to the debtor or 
trustee has not been adopted, an assignee who had 
otherwise the priority may lose it through his 
laches, as against a subsequent purchaser in good 
faith and for value who has been injured by the 
negligence. * * * The questions as to priority 
of right may arise between the assignee and a 
judgment creditor of the assignor or a subsequent 
purchaser from the assignor. ‘There is a clear 
distinction between these two claiinants, since a 
judgment creditor only succeeds to the rights of 
his debtor, while a purchaser may acquire higher 
rights.’ See also Jd. § 707. In 2 Am. & Eng. 
Enc. Law, p. 1077, notes 3, 4, lowa, Missouri, 
Vermont and Virginia are mentioned as support- 
ing the English rule, and New Jersey, New York 
and Texas as rejecting it. ‘Io the former list may 
be added Connecticut. See Bishop v. Holeomb, 
10 Conn. 444, and Foster v. Mix, 20 Conn. 395. 
Appellant cites a large number of the New York 
cases in support of its contention, and it must be 
conceded that they sustain the general proposi- 
tion that the prior assignee has the better right, 
though he has not notified the debtor. We think, 
however, that the doctrine announced by the 
English courts, and followed by our federal 
courts and the State courts above mentioned, is 
based upon the better reason, and sustained by 
the weight of authority. Notice to the debtor not 
only protects the assignee against payment to the 
assignor, but against payment to the subsequent 


‘assignee; since the debtor, with notice of the 


prior assignment, would be no more protected by 
a payment to asubsequent assignee than he would 
by payment to the assignor; and, besides, an in- 
tending purchaser of the accounts from the as- 
signor would have it in his power to ascertain 
from the debtors, by inquiry, whether any prior 
assignment existed, and would thus be furnished 
with the only reasonable protection possible 
against fraud on the part of the assignor. There 
are, however, some special features which 
strengthen the case of defendant Pembroke, the 
second assignee. The plaintiff was a creditor of 
the assignor, endeavoring to obtain some security 
for its claim against the Pacific Roll Paper Com- 
pany. It left the accounts and choses in action in 
the hands and under the control of the assignor, 
as its agent, for collection. The defendant, Pem- 
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broke, is a purchaser, who not only took an as- 
signment of the accounts and other choses in ac- 
tion, but obtained actual possession of them and 
immediately notified the debtors, and therefore 
obtained a perfect legal title, without notice of 
the prior assignment, and with no means of ob- 
taining information of it otherwise than from the 
fraudulent assignor, who, by the sale and assign- 
ment, represented that it had good right to make 
the sale and assignment. The case of Kirk v. 
Roberts (Cal.), 31 Pac. Rep. 620, is not in point. 
There the defendant was the assignee in insolv- 
ency. and therefore stood in the shoes of the in- 
solvent; while here the defendant is a purchaser 
in good faith and for value, without notice, and 
therefore stands in a better position than her 
assignor.”’ 





CRIMINAL LAW — FALSE PRETENSES — WHAT 
CONSTITUTES.—A somewhat novel question in the 
law as to false pretenses, came before the Supreme 
Court of Oregon, in State v. Renick, 56 Pac. Rep. 
275. It was held that where defendant, a married 
man, pretended under a fictitious name, to an un- 
married woman, that he was single, and by this 
means, together with his promise to marry her, 
obtained money from her. he was not a false token, 
and hence was not guilty of obtaining money 
by false pretenses by means of a false token. 
The court, after discussing the elements of the 
crime at common law, says: ‘But, whatever may 
be the rule and definition touching the common- 
law cheat, the statutes of England early began to 
distinguish between the different species of cheat, 
and to carve outa distinct offense for obtaining 
money or property by falsely personating another. 
Such an offense has been widely adopted in the 
American States. and our own statute has made 
the act punishable. Hill’s Ann. Laws Oreg. § 
1776. The statute has also made it an offense for 
any person to obtain, or attempt to obtain, with 
intent to defraud, any money or property what- 
ever, by any false pretense, or by any privy or 
false token. Jd. § 1777. The evidentiary matter 
necessary to support a charge under the latter 
section must consist of a false token or writing 
accompanying the pretense. Jd. § 1372. Con- 
struing the two sections together, the crime known 
to our statute is much the same as that constituted 
by 33 Hen. VIII., which extended the common- 
law cheat so as to include one accomplished 
through the use of a false privy token or counter- 
feit letter. The two offenses are defined, how- 
ever, and made separate and distinct, by statute, 
so that there need be no longer a question, as un- 
der the common law, as to whether, in the false 
personation of another, the person engaging in 
the deceit is himself a false token. It is made a 
crime to so act, and a case coming fairly within 
the statute, it is thought, could not be prosecuted 
under the section for obtaining money under false 
pretenses. The case at bar, however, is probably 
not a false personation, by reason of the fact that 
the defendant did not assume to represent a real 





personage, butonly made use of a fictitious name, 
having no application to any one. 

‘**But it is contended that he is guilty of a false 
pretense by the use of himself as a token. Ifthat 
were so, he must be regarded as a privy token, as 
his personation was not calculated, nor was it his 
purpose, to deceive or impose upon the public in 
general; the fraud being an imposition upon an 
individual only, and not extending to the injury 
of the public, in the sense of a public cheat. In 
the Jones case, supra, the personation was of a 
class capable of enlistment in the public service, 
and the act operated as a fraud in the procure- 
ment of public moneys. So, in Rex v. Hanson, 
supra, the woman obtained general credit by pre- 
tending to be unmarried, thus affecting the pub- 
lic. Mr. Wharton puts a case: ‘Ifa pretender 
(e. g. Perkin Warbeck or the Tichborne claimant) 
palm himself off on a community as another per- 
son, and, under the guise of his assumed charac- 
ter, obtain credit from the public at large, he is 
indictable asa cheat, assuming that he imposes 
upon persons who have no notice that his claims 
are disputed, and also addresses his imposture to 
the public atlarge. The offense is aimed at the 
public generally, and is, supposing there is no no- 
tice to put the others on their guard, aimed as 
much at the careful as the careless. Hence it isa 
cheat at common law.’ ‘But suppose,’ says the 
learned author, a little further on, ‘the pretender 
goes simply to an individual, and with that indi- 
vidual uses his pretended character as a basis for 
getting money, while there is nothing about the 
pretender’s appearance or general reputation to 
sustain such character. Insuch case, there being 
no latency, since there is a direct subject tendered 
to the prosecutor on which to make inquiry, and 
the fraud being pointed ata single individual, it 
is not a cheat at common law.’ 2 Whart. Cr. 
Law, § 1124. Thus is characterized the distin- 
guishing feature between a token of public import 
and a privy token or symbol, and the effect of 
their use in the consummation of the com- 
mon-law cheat, and it serves as an admirable aid 
in determining the nature of the supposed token 
used in the consummation of the offense charged. 
If, therefore, in the case at bar, the supposed token 
is a token at all, it should be termed a privy token. 
But is the defendant himself even so much as & 
privy token? Within St. 33 Hen. VIII., such a 
token was taken to denote ‘a false mark or sign, 
forged object, counterfeit letter, key, ring, etc., 
used to deceive persons, and thereby fraudulently 
get possession of property.’ Black, Law Dict. 
See, also, note to Com. v. Speer, 2 Va. Cas. 67. 
Mere words are neither symbols nor tokens. Hence 
it has been held that one who obtains a credit by 
falsely representing himself to be in trade, and 
keeping a grocery, utters a mere falsehood. Com. 
v. Warren, 6 Mass.72. So, if one falsely pretends 
to another that he has been sent by a third per- 
son for money, and obtains it (Reg. v. Grantham, 
11 Mod. 222); or, in selling a horse he knows to 
be blind, willfully represents him to be sound 
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(State v. Delyon, 1 Bay, 353) ; or if he knowingly 
disposes of wrought gold under the sterling alloy 
for gold of standard weight. Rex v. Bower, 1 
Cowp. 323. In tbese and like cases the defendant 
but utters a naked falsehood, unconfirmed by 
symbol or token, and was not within St. 33 Hen. 
VII. In the case of Com. v. Warren, supra, the 
defendant represented his name to be William 
Waterman, and that he lived in Salem; and the 
court said respecting it that, ‘ifa man will give 
credit to the false affirmation of another, and 
thereby suffer himself to be cheated, he may pur- 
sue a civil remedy for the injury, but he cannot 
prosecute by indictment.’ 

*-Now, were the representations which the de- 
fendant made to the prosecutrix more than wicked 
falsehoods, under our statute? or may it be 
affirmed that his presence when uttering the 
falsehoods was the exhibition of a false privy 
token, which induced her to part with her money 
and assisted him in consummating the fraud? It 
was a matter susceptible of proof and demonstra- 
tion, upon inquiry, for she was not bound to take 
his word touching his assertions that he was an 
unmarried man or thathis name was Smith. His 
physical presence had no tendency to establish 
the one fact or the other, and was therefore not 
an agent, in the sense of a token or symbol, in 
consummating the deception and accomplishing 
the fraud. He may have been both a liar, and the 
symbol of a liar, but he himself, considered as a 
token, did not contribute, by reason of his per- 
sonal appearance, to the deception. By the stat- 
utes of England and many States of the Union, 
the element of a false token or symbol is elim- 
inated, and the law is broadly cast that whoever, 
by any false pretense, obtains money, etc., with 
intent to defraud, shall be guilty of the offense. 
The case of Reg. v. Jennison, 9 Cox, Cr. Cas. 158, 
is cited, wherein it appears that the defendant 
was indicted for having obtained money from an 
unmarried woman on the false representation that 
he wasa single man, that he would furnish a 
house with the money, and would then marry her, 
and it was held that the false representation that 
he was not a married man was sufficient to sup- 
porta conviction for false pretenses. But the au- 
thority is not in point, as the decision was made 
under the enlarged English statutes, and the ques- 
tion of a token did not enter into the controversy. 
Under our statute, the pretense must be accom- 
panied with a false token, and the question pre- 
sented here is whether defendant was himself a 
false privy token. Wethink he was not. He did 
hot attempt to assimilate anything in existence. 
There are no personal or physical characteristics 
known to social science whereby an unmarried 
man may be distinguished from one that is mar- 
tied. So that if a man presents his physical self 
to another person, and says nothing of his marital 
State, no one can say whether he at that instant is 
married or single, from the inspection alone. 
Testimony must be produced dehors the person 
from which to determine the fact. If hesays that 





his name is-Charles Smith, a fictitious character, 
and that he was unmarried, when he had a wife 
living, this is a mere descriptio persone, and an in- 
spection of the person will neither corroborate 
nor detract from the statement. If he be denom- 
inated a ‘token,’ and that token is false, it is only 
made so by the lie he has uttered; his physical 
existence does not help to establish it. In other 
words, he has not assimilated anything of real ex- 
istence whereby the unwary have been deceived. 
He did utter a wicked falsehood, and this a false 
pretense, but the false token is wanting, and 
therefore the indictment does not charge a crime.” 








‘*TRAMP CORPORATIONS.”’ 


This opprobrious epithet has been unkindly 
applied to a class of corporations transacting 
their business outside the State of their dom- 
icile. The epithet is not intended to convey 
the idea that they are vagrants, or beggars, 
or thieves, but simply that they are voluntary 
Josephs, who, engaged in abundant labors, 
though absent from home, assert the patri- 
otic right of citizenship in the State of their 
nativity. The wide prevalence of this class 
of corporations, in connection with the an- 
imadversion of Judge Thompson, suggests 
the timeliness of a careful consideration of the 
pertinent American authorities relating to the 
subject. On the one hand it may be premised 
as settled law that a corporation created and 
doing business in one State may transact its 
legitimate business in any other State by 
comity. ‘But, at least as among the States 
of the American Union, this comity is so 
freely exercised that, for practical purposes, 
it may be said that such a power exists in the 
United States as a matter of law, except 
where prohibited by the positive local law.’”! 
On the other hand the weight of authority 
supports the proposition that constituent cor- 
porate acts, such as accepting the charter, 
must be performed within the limits of the 
State granting the charter.?, Though it seems 
that even these acts are valid if all the stock- 
holders consent, and, at all events, binding 
upon those participating.® We may take it 

16 Thompson Corp., sec. 7882 and citations; 1 
Morawetz Corp., sec. 518; Bank of Augusta v. Earle, 
18 Pet. 519; R. R. Co. v. Harris, 12 Wall. 82. 

21 Thompson Corp., secs. 694, 696, and citations; 
Freeman v. Machias, 38 Me. 343; Smith v. Silver Val- 
ley Mining Co., 64 Md. 86, 54 Am. Rep. 760; Duke v. 
Taylor, 37 Fla. 64, 58 Am. St. Rep. 282; Taylor v. 
Branham, 35 Fla. 297, 48 Am. St. Rep. 249; Taft v. 
Ward, 106 Mass. 58. ; 

3 Mo. Lead Co. v. Reinhard, 114 Mo. 218; Handley 
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as settled, then, that a corporation doing 
business at home may also do business abroad 
unless prohibited by positive local law. We 
may also take it as settled that a corporation 
created in one State cannot have all its books, 
records, offices, officers, property, and con- 
stituent meetings in some other State. Be- 
tween these extremes come the corporations 
which hold their constituent corporate meet- 
ings in the State granting their charter and 
there maintain their local organization, but 
which transact their actual business in some 
other State. 

Il. The following authorities deny the right 
of such corporations to so transact business * 
Perhaps the leading argument denying the 
right is contained in sec. 7895 of Thompson’s 
text. The author very strongly states two 
arguments in support of his position: (1) 
‘*In such a case is the law to be corrupted 
and perverted in favor of such manipulation, 
so far as to hold that the citizens of a State 
can be allowed to acquire a corporate exist- 
ence, within that State, under, subject to, and 
governed by, the laws of another State? To 
put it another way, can the citizens of New 
York be allowed to import the laws of West 
Virginia governing private corporations, into 
the State of New York, and make those laws 
the rules of their own government in dealing 
with other citizens of New York; and will the 
courts of New York gravely sanction such 
frauds upon its own laws?’’ (2) ‘*When it 
is considered that a corporation is, for the 
purposes of federal jurisdiction, conclusively 
presumed to be a ‘citizen’ of the State under 
whose laws it is created,—will the citizens of 
one State be permitted, by becoming thus in- 
corporated under the laws of another State, 
to defraud the courts of their own State out 
of their rightful jurisdiction? * * * These 
questions, to the mind of the writer, answer 
themseives. Tne conclusion is that the 
‘Tramp Corporation’ should not be judicially 
recognized, but that its members should be 
held liable upon their contracts as partners, 
and upon their torts as joint tort-feasors.’’ 
The opinion of the court in Merrick v. Brain- 
ard> also contains a strong statement of the 


v. Stuty, 189 U. 8.417: O. & M. Ry. Co. v. McPherson, 
35 Mo. 13. 

46 Thomp. Corp., sec. 7895; Merrick v. Brainard, 38 
Barb. 574; Hill v. Beach, 12 N. J. Eq. 31; State v. Mil- 
waukee Ry. Co., 45 Wis. 579. 

5 38 Barb. 574. 





argument against this class of corporations, 
The court say that if such corporations are 
recognized ‘‘then, not only is our own legis- 
lature rendered useless and unnecessary, at 
least so far as the creation.of corporations are 
concerned, but all the States in the Union 
and all the legislatures in Christendom can 
let loose upon us a multitude of these corpo- 
rations, more destructive and pernicious than 
the frogs and lice let loose upon the Egyp- 
tians.’”’ In passing, it may be appropriate to 
observe that the doctrine announced in Mer- 
rick v. Brainard has since been overruled in 
New York, and that the inquiries suggested 
by Thompson which, to his mind, answer 
themselves in the aflirmative, were suggested 
by the later cases in New York, which answer 
those same inquiries with an elaborate nega- 
tive. In Hill v. Beach,’ the New Jersey 
court held that parties who organized a cor- 
poration under the laws of New York for the 
purpose of transacting their entire business in 
New Jersey would not be recognized as a 
corporation because , their organization was 
fraudulent. The company was not a domes- 
tic corporation, and, it was held, it was nota 
foreign corporation, for the reason that its 
organization was a fraud on the laws of New 
York. In view of the fact that in later years 
New Jersey has become the home of a large 
number of this class of corporations, and that 
her legislative policy has encouraged their 
formation, doubt has been expressed whether 
her courts would now follow the earlier doc- 
trine.* In a quo warranto proceeding the 
court of Wisconsin has held that a corpora- 
tion organized under her laws, but which kept 
its principal and general office, its books and 
records, and all its general officers in New 
York, thereby defeating the visitorial powers 
of Wisconsin and destroying the effectiveness 
of her legislation governing the attachment of 
stock, etc., had, by so doing, forfeited its 
charter, notwithstanding the continued trans- 
action of some business in the State.’ 

IIL. The following authorities are cited as 
denying the validity of the tramp corpora- 
tion, but, if closely examined, they will be 
found distinguishable.” Forbes, a citizen of 


6 Merrick v. Van Santvoord, 34 N. Y. 208; Demarest 
v. Flack, 128 N. Y. 205. 

712 N. J. Eq. 3l. 

$1 Cook, Stock and Stockholders, sec. 238 (3d Ed.) 

% State v. Milwaukee Ry. Co., 45 Wis. 579. 

10 Montgomery v. Forbes, 148 Mass. 249; Land Grant 
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Massachusetts and there engaged in business, 
attempted to incorporate under the laws of 
New Hampshire for the purpose of continu- 
ing his business in Massachusetts. In a suit 
against him individually on a contract made 
by him as a corporation, it developed that his 
attempt to incorporate was abortive, as he was 
the sole stockholder of his company, and the 
laws of New Hampshire required at least five 
associates. It was also established that his 
purpose was to evade the taxes and personal 
liability imposed by the laws of Massachu- 
setts. The court held that there was no cor- 
poration at all and that he was personally 
liable. The laws of New Hampshire not hav- 
ing been complied with there was no corpora- 
tion, and hence this is not a decision on the 
subject of tramp corporations." The case 
from Kansas (Land Grant Ry. Co. v. Coffee 
County, 6 Kan. 245), frequently cited as 
condemning this class of corporations, was 
one in which the foreign corporation was 
chartered by Pennsylvania, and, by express 
terms of its charter, prohibited from trans- 
acting business in its own State. It was also 
authorized to discharge its constituent cor- 
porate acts at the place where its business 
was transacted. It was held that this was no 
corporation, and that, as Pennsylvania her- 
self refused to recognize it, no other State 
was, under the law of comity, under obligation 
soto do. The distinguishing features of that 
case are (1) that it was expressly excluded 
from its own State and (2) inferentially it 
was required to perform constituent corpo- 
rate acts in some other State. Duke v. Tay- 
lor? and Taylor v. Branham,” were cases in 
which Taylor et al. were sued in Florida as 
partners doing business under the firm name 
of the Florida Hedge Fence Co. The defense 
was that the company was a duly created 
Tennessee corporation and that the contract 
sued on was a corporate and not a partner- 
ship liability. The proof showed that all 
meetings of the company, whether for organ- 
ization or otherwise, had been held in Florida. 
It failed to show the Tennessee law authoriz- 
Ry. Co. v. Coffee County, 6 Kan. 245; Taylor v. Bran- 
ham, 35 Fla. 297; Duke v. Taylor, 37 Fla. 64; Miller v. 
Ewer, 27 Me. 509; Freeman v. Machias, 88 Me. 343; 
Smith v. Silver Valley Mining Co., 64 Md. 85; Owen v. 
Shepard, 19 U. S. A. 886; Empire Mills v. Alston Gro- 
cery Co. (Tex.), 15 S. W. Rep. 200, 505. 

11 Montgomery v. Forbes, 148 Mass. 249. 

12 37 Fla. 64, 53 Am. St. Rep. 232. 

13 35 Fla. 297, 48 Am. St. Rep. 249. 





ing the incorporation of such a company, and, 
of course, failed to show compliance with that 
law. The court found that the evidence 
failed to sustain the plea of corporate exist- 
ence and heid the defendants liable as part- 
ners. The cases of Miller v. Ewer,* Free- 
man v. Machias Water Co.," and Swith v. 
Silver Valley Co.,'° while cited as condemn- 
ing tramp corporations, are simply holdings of 
the courts that meetings held beyond the lim- 
its of the State granting the cbarter are in- 
valid and confer no corporate power or au- 
thority. In Owen v. Shepard,” the facts 
were as follows: Suit was brought in the 
Indian Territory by Shepard against Owen 
and Reynolds as partners. ‘The defense was 
tbat the cause of action was based upon serv- 
ices rendered, not to them as partners, but to 
a corporation in which they were stockhold- 
ers, said corporation being organized under 
the laws of Illinois. On the trial they did not 
introduce the charter of the company or the 
certificate of the secretary of State of Illinois 
(the legal proof of incorporation) but simply 
stated that they went into Illinois and secured 
a charter. The court held that this was in- 
sufficient evidence of corporate existence, and 
that, as the burden of proof was on them to. 
sustain their defense, they were liable as part- 
ners. Empire Mills v. Alston Grocery Co. ,!8 
isa Texas case. The grocery company was a 
mercantile corporation chartered in Iowa, 
authorized to transact a general mercantile 
business in Texas, and doing business at 
Dallas. Under the laws of Texas corpora- 
tions could not be organized for such pur- 
poses. Such being the case the court held 
that the charter was void in so far as it at- 
tempted to confer authority to operate in 
Texas, and that the stockholders were liable 
as partners. This holding is in harmony with 
the general rule of law excluding corporations 
which transact business violative of the public 
policy of aState, and the holding would have 
been the same if the grocery company had 
been actively engaged in business in Iowa. 

IV. The cases hereto cited inferentially 
sustain the lawfulness of the tramp corpora- 
tion.’ The South Tredegar Iron Co. was 


1427 Me. 509, 46 Am. Dec. 619. 

16 38 Me. 343. 

16 64 Md. 85, 54 Am. Rep. 760. 

1719 U. S. A. 336, 

1815 S. W. Rep. 200, 505. 

19 Young v. South Tredegar Iron Co., 85 Tenn..189 
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chartered under the laws of Missouri for the 
purposes of transacting business in Tennessee. 
Its corporate property of every kind, its gen- 
eral office, its books and its business were in 
Tennessee. This company was expressly rec- 
ognized by the courts of that State, and, un- 
der a statute providing for domesticating for- 
eign corporations doing business in the State 
and requiring them to comply with certain 
conditions, it was held that the law would 
presume that these conditions had been com- 
plied with, and, therefore, that the situs of the 
corporation was in Tennessee, that this de- 
termined the situs of the stock, and that the 
stock was subject to attachment there.”? The 
Supreme Court of Mississippi inferentially 
recognize the tramp corporation in the case of 
Thompson v. Natchez Water & Sewer Co. 
The defendant was a corporation organized 
under the laws of Kansas for tbe purpose of 
constructing and operating a waterworks 
plant in Natchez, Miss. The question liti- 
gated was the validity of a mortgage executed 
in Mississippi, and the court, in sustaining the 
mortgage, necessarily recognized the corpo- 
rate existence in the State, though the precise 
point was not presented or expressly passed 
upon. 

V. The authorities hereto cited expressly 
pass upon and recognize the validity of the 
tramp corporation.” Merrick v. Van Sant- 
voord was a case in which a Connecticut cor- 
poration simply held its annual elections in 
that State and transacted its entire business 
in New York. One of its stockholders and 
officers was sued in New York on a corporate 
contract. It was contended that the corpo- 
ration, by reason of the facts stated above, 
had forfeited its charter and that the defend- 
ant was, therefore, liable individually. The 
court held that this corporation had the right 
to transact its entire business in this way in 
New York so long as Connecticut did not re- 
voke its charter.. The court argued (1) that 
4 Am. St. Rep. 752; Thompson v. Natchez Water Co., 
68 Miss. 423. 

2 Young v. South Tredegar Iron Co., 85 Tenn. 189, 
4 Am. St. Rep. 752. 

21 Merrick v. Van Santvoord, 34 N. Y. 208; Demarest 
y. Flack, 128 N. Y. 205; Oakdale Mfg. Co. v. Garst, 18 
R. I. 489, 49 Am. St. Rep. 784; Mo. Lead Mining and 
Smelting Co. v. Reinhard, 114 Mo. 218; Hanna vy. Int. 
Petroleum Co., 23 Ohio St. 622; Newberg Pet. Co. v. 
Weare, 27 Ohio St. 343; Bank v. Hall, 35 Ohio St. 158; 
Bank v. Lovell, 2 Cin. Rep. 397; Cowell v. Colo. 


Springs Co., 100 U. 8. 55; 1 Cook, Stock & Stockhold- 
ers, sec. 237; 2 Mor. on Corp., sec. 965. 





our commercial interests are promoted by en- 
couraging corporate enterprise; (2) that our 
country is an indissoluble unity and that State 
lines should not be too tightly drawn; (3) 
such corporations are necessary in ocean 
traffic, foreign fisheries, etc.; and (4) that 
New York in frequent instances had sent forth 
its corporate citizens to gather wealth in other 
lands and engage in deeds of charity in for- 
eign countries. The case of Demarest v. 
Flack,” presents exactly the situation which 
Judge Thompson so forcibly condemns. There 
persons who were citizens of New York organ- 
ized acorporation under the laws of West 
Virginia. Their purpose was to transact busi- 
ness in their own State and this purpose was 
consummated. They were sued in New York 
as partners, it being contended that their cor- 
porate organization was illegal as a fraud on 
the laws of both States involved. After a 
very elaborate consideration, the court held 
that the policy of this country should be to 
encourage corporate enterprise and the widest 
commercial liberty, and, therefore, that this 
was a valid corporation, and the stockholders 
were not personally liable as partners. Rhode 
Island upholds the same doctrine. In Oak- 
dale Mfg. Co. v. Garst,” the court say ‘‘while 
the fact that citizens of Rhode Island go to 
Kentucky for an act of incorporation is one 
that naturally excites curiosity, if not sus- 
picion, as to the motives and good faith of the 
concern, yet, so long as it pursues a lawful 
business and violates no law of the State, we 
do not see how we can refuse to recognize it. 
True, the advantage of yearly statements and 
liability of stockholders given to creditors 
under our statutes are wanting, but that is a 
matter for those who deal with the corpora- 
tion to consider.’’ Following are the facts 
in Mo. Lead Mining and Smelting Co., Ltd., 
v. Reinhard.* Ata meeting held in London, 
a Missouri corporation elected a director and 
sold its entire plant, which was in the State 
of Missouri. All the stockholders were pres- 
ent at this meeting and consented to the ac- 


22128 N. Y. 205. 

3.18 R. I. 489, 49 Am. St. Rep. 784. 

24114 Mo. 218. On this subject there appears to be 
some conflict between the Supreme Court of Missouri 
and the Kansas City Court of Appeals; the latter court 
holding in the cases of Cleatonv. Emery, 49 Mo. App. 
345, and Davidson v. Hobson, 59 Mo. App. 130, that 
curporations organized in Colorado for the purpose of 
doing business in Missouri are fraudulent, and their 
organization void. 
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tion taken. A corporation was then organ- 
ized under the laws of England for the pur- 
pose of purchasing and operating the Missouri 
Mining Plant. This entire transaction was 
sustained by the court. The Coffee County 
(Kansas) case, supra, was distinguished be- 
cause, in that case, Pennsylvania expressly 
excluded her corporation, while in this En- 
gland did not. In discussing that case the 
court quote with approval 2 Mor. Corp., 
par. 965 A. ‘*While this doctrine is correct 
in principle, its application requires much 
caution. The fact that all the operations of 
a corporation are carried on outside the State 
in which it was incorporated is not neces- 
sarily an objection to the legality of those 
operations. It is only if some rule of law or 
principle of policy adopted by a State would 
be interfered with by allowing a foreign cor- 
poration to transact business within its juris- 
diction that the usual comity will be refused.’’ 
Ohio, in four separate cases, falls into line 
with New York, Rhode Island and Missouri. 
In Bank v. Hall,” the facts were that the 
Southern Ohio Coal Co. was incorporated in 
Kentucky for the purpose of working mines 
in Athens county, Ohio, and supplying the 
Cincinnati demand. Its stockholders were 
sued in Ohio as partners, the contention be- 
ing that as the laws of Ohio imposed a per- 
sonal liability upon stockholders, this organ- 
ization in Kentucky was afraud upon the Ohio 
statute. The court say ‘‘How this fact, if 
true, in the absence of a statutory regulation, 
operated to make the defendants liable on a 
promise they never made, either expressly or 
impliedly, it is difficult to understand. * * * 
The right of such foreign corporation to ac- 
quire and hold property in the State, and to 
sue and be sued in her courts, has been re- 
peatedly recognized.’’ A mining corporation 
was chartered in Pennsylvania, organized in 
that State and maintained its organization, 
but transacted all its business in Ohio.’ Its 
corporate rights and existence were sustained 
in Hanna v. Int. Petroleum Co.* Such a 
corporation is not a fraud on the laws of 
either State, and a party contracting with it 
is estopped to deny its corporate capacity.” 
The National Land Improvement Company of 
El Paso county, Colorado, was a corporation 


25 35 Ohio St. 158. 
%6 23 Ohio St. 622. 
1 Newberg Petroleum Co. v. Weare, 27 Ohio St. 345. 





created under the laws of Pennsylvania with 
power to explore, colonize, buy and sell lands, 
operate mines, etc., provided such lands were 
located west of the Mississippi river. The 
defendant contended that this corporation did 
not have power to exercise its functions in 
Colorado. The Supreme Court of the United 
States say: ‘‘The answer to this position is 
found in the general comity which, in the ab- 
sence of positive direction to the contrary, 
obtains through the States and territories of 
the United States, by which corporations 
created in one State or territory are permitted 
to carry on any lawful business in another 
State and territory, and to acquire, hold and 
transfer property there equally as individ- 
uals.’’% In discussing this subject, Cook 
says: ‘‘A broad and liberal view of the 
comity of States and the interests of business 
was taken by the New York Court of Appeals 
in the cases of Demarest v. Flack and Mer- 
rick v. Van Santvoord, where the court re- 
fused to hold the stockholders liable as part- 
ners, although the companies were clearly 
organized for the purpose of doing all their 
business outside of the State wherein they 
took out their charters. This rule of law has 
been laid down by the courts of Ohio also, 
and is established by the great weight of au- 
thority.’’” 

VI. The limits of this paper prevent any 
inquiry into the right of any individual to 
make an attack upon the corporate existence 
of such a body politic in a collateral proceed- 
ing, though it would seem that the State 
granting the charter alone, in a guo warranto 
proceeding, could raise the question.” The 
better opinion seems, also, to be that one 
contracting with such a corporation is 
estopped from raising such a point, though 
there is no time for a discussion of this prop- 
osition.”" It seems, also, that the weight of 
authority sustains the position that the stock- 
holders of a defectively organized corpora- 
tion are not liable as partners.” 

28 Cowell v. Colorado Springs Co., 100 U. S. 55. 

291 Cook, Stock & Stockholders (3d Ed.), par. 287. 

® Merrick v. Van Santvoord, 34 N. Y. 208; Silver 
Lake Bank v. North, 4 Johns. Ch. 378; St. Louis v. 
Shields, 62 Mo. 247; Catholic Church v. Tobbein, 82 
Mo. 418; 2 Beach, Contracts, pars. 1047, 1113, and cases. 

311 Thomp., Corp., secs. 518, 519; Oakdale Mfg. Co. 
v. Gorst, 18 R. I. 489; Ins. Co. v. Needles, 52 Mo. 18; 
Ins. Co. v. Bowman, 60 Mo. 252; Stontimore v. Clark, 


70 Mo. 471. 
82 Bate on Part., sec. 4, et seg.; Note 29 Am. St. Rep. 
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VII. Aside from the weight of authority 
and as a question of principle, I do not see 
any argument against the ‘‘tramp corpora- 
tion’’ which does not equally apply to any 
foreign corporation. The first objection 
raised is that the recognition by the courts of 
the tramp corporation enables the citizens of 
one State to import the laws of another State 
to govern their business in their home State, 
and that this is a fraud on the laws of both 
States. Whatever force is contained in this 
argument applies equally to all foreign cor- 
porations. If citizens of New York incorpo- 
rate in West Virginia for the purpose of con- 
ducting a mercantile business, and actually 
engage in business in that State, it would not 
be contended that they could not establish a 
branch house in New York; and this would 
be importing the laws of West Virginia just 
the same as if there were no business trans- 
actgd in that State. If the foreign corpora- 
tion has complied with the law, why should 
any State burden its courts with the duty of 
inquiring whether that corporation transacts 
business at home? The second argument is 
that the tramp corporation deprives the State 
courts of jurisdiction and fraudulently con- 
fers it upon the federal courts. If harm 
there be in this, it is equally chargeable 
against every foreign corporation. ‘The third 
argument against them is that they fraudu- 
lently turn loose upon a State a horde of 
bodies politic free from the limitations im- 
posed by that State upon the creation of such 
organizations. So does the recognition by 
comity of any foreign corporation. The rec- 
ognition of foreign corporations has beer so 
well established since the case of Bank of 
Augusta v. Earle,™ that itis legitimate to use 
it as an ultimate foundation of argument; and 
any reasoning which opposes this right of 
recognition is not entitled to consideration in 
acourt. The truth is that these courts which 
have declined to recognize the tramp corpo- 
ration are guilty of judicial legislation. Of 
course it is competent for a State, by legisla- 
tive enactment, to exclude foreign corpora- 
tions, but, until this is done, the courts have 
no right to legislate on the subject. In fact 
the arguments advanced by the text writers 
and courts as a basis for the exclusion of the 
tramp corporation, should properly be ad- 
dressed to a legislature. If sound at all they 


33 13 Pet. 519. 





furnish reason for legislative action, not for 
judicial decision. They all look, logically, 
to the creation of a law, not to its construc- 
tion; to what the law should be, not to what 
it is. It seems somewhat strange that it 
should be gravely argued that the creation of 
a tramp corporation involves any element of 
fraud. Where tbe law is literally complied 
with, how can fraud be predicated? If the 
acts of the parties are lawful, if they are au- 
thorized by the statutes uf the several States 
concerned, if their conduct involves no illegal 
action, where does the fraud lie? The State, 
having unlimited authority to fix its own 
terms, prescribes the conditions upon which 
corporations may be created and recognized. 
If these ex parte terms are complied with, is 
it not absurd to allege the commission «fa 
fraud? Conceding that the purpose of the 
incorporators is to secure some advantage not 
conferred upon them by the laws of the State 
in which the corporation operates, does this 
purpose, per se, in the absence of any unlaw- 
ful act, constitute a fraud upon those laws? 
Indeed, can it be said that this purpose itself 
is an unlawful one? Can it be called unlaw- 
ful for one, purposely and willfully, to do 
what the law allows? Will the intent to gain 
‘render a lawful act unlawful? Or, to put the 
same truth another way, would a righteous 
intent render an unlawful act lawful? A bad 
motive cannot nullify a lawful act. Courts 
do not undertake the impossible and uncer- 
tain task of judging the morality of conduct, 
but simply its legality. Even in the realm of 
fraudulent conveyances, fraudulent purpose 
alone is insufficient. Take the case of a 
debtor, ignorant of his legal rights, conveying 
his exempt homestead with actually corrupt 
and fraudulent intent. The act being lawful, 
the court will not condemn the conveyance 
because of his corrupt purpose.** In the law 
of torts it is now the established rule that a 
corrupt purpose or a bad motive will not make 
actionable acts of themselves lawful.® It 
seems, therefore, that if the incorporators do 
no act which is condemned by the positive 
local law of the States concerned, the tramp 
corporation should be judicially recognized. 
Kansas City, Mo. C. B. Ames. 


34 O’Connor v. Ward, 60 Miss. 1025, 1036. 
% See paper of L. C. Krauthoff, Esq., before Am. 
Bar Assn., 1898. 


XUM 





ae es at 6O@ lft ee 2 oe ae ee oe lek lCUvelUrlCUe lle Ce Ce eee ue 


Om ket PD — — © Der &® 4 


ort 








XUM 


Vout. 48 


CENTRAL LAW JOURNAL. 


397 








WILLS—ADEMPTION OF LEGACY—DEVISEES. 





PRENDERGAST v. WALSH. 
Court of Chancery of New Jersey, March 23, 1899. 


1. Testatrix gave to her three sisters, ‘provided 
they are all alive, or to the survivors of them, what- 
ever of my money now on deposit” in four banks in 
New York city (naming them) “which may be on 
hand, and not otherwise disposed of, share and share 
alike.”? During her life the testatrix drew her money 
from the four New York banks, and deposited it in 
another bank, where it remained until her death. 
Held: First, that the gift was specific; and, second, 
that it was not adeemed. 

2. Testatrix died, leaving one sister, and the chil- 
dren of one of two deceased sisters, surviving her. 
Held, the surviving sister took in exclusion of the 
grandchildren. 


REED, V. C. (after stating the facts): The gift 
of the money was specific. It wasa gift of the 
money in the several banks at the time the will 
was made. which should not be otherwise subse- 
quently disposed of by the testatrix. It was, 
therefore, a bequest of a specific thing. Collins 
v. Collins, L. R. 12 Eq. 455; Conly v. Green, 5 Ir. 
R. Eq. 130; Larkin v. Salmon, 3 Dem. Sur. 270; 
Towle v. Swasey, 106 Mass. 100. 

The important question is whether the legacy 
was adeemed by the testatrix, and therefore the 
thing bequeathed was not in existence at the time 
of the death of the testatrix. Itis undoubtedly 
true that a general deposit in a bank creates a 
debt from the bank to the depositor. The bank is 
not bound to preserve the money in specie, and it 
can be paid by the delivery of any money of equal 
amount. It is also true that a testamentary gift 
of a debt due to the testator is adeemed, if the 
debt is paid to the testator during his life. But it 
seems to me that, while such a deposit creates a 
debt, yet the gift of the amount of such deposit, 
as money or cash, differs from the gift of an ordi- 
nary debt. It will pass by a gift of all the tes- 
tator’sready money or cash. Sir Launcelet Shad- 
well, in the case of Parker v. Marchant, 1 Young 
& C. Ch. 290-307, affirmed by Lord Chancellor 
Lyndhurst on appeal. 1 Phil. Ch. 356, said: 
‘*Undoubtedly an ordinary balance in the banker’s 
hands is, in a sense. a debt due from him. Cer- 
tainly he may be sued for the debt. But it may 
be equally true that. in a sense, it isready money. 
* * * The term ‘debt,’ however correct, is not 
colloquially or famiJiarly applied to the balance 
ata banking house. No man talks of his banker 
being in debt to him. Men, speaking of such a 
subject, say that they have so much in their bank- 
er’s hands,—a mode of expression indicating virt- 
ual possession, rather than a right to which the 
law applies the term ‘chose in action.’’’ To the 
same purport are the cases of Mann v. Mann’s 
Exrs., 1 Johns. Ch. 231, and Beck v. McGillis, 9 
Barb. 35-59. In the last case the court says: *‘By 
the bequest of money, of which the testator died 
possessed, to Mrs. McGillis, she became entitled 
to the cash (using the popular sense) which at the 





time of his death the testator had in his posses- 
sion or deposited in bank, but nothing else.”” In 
the present case the intention of the testatrix was 
not to give a mere thing in action. What she 
gave was the money in the banks,—using the 
words in their popular sense. It is true that the 
money did not exist in specie. and would not 
again be delivered to her or her personal repre- 
sentatives in specie; yet, having put money there, 
which was still there as money, liable to be drawn 
as money, so she designated it as money. The 
thing she bequeathed, she drew from the bank. 
It remained the identical thing bequeathed, until 
disposed of in some way by her. She could have 
disposed of it by consuming it in living, or turn- 
ing it into other property, or devoting it toa pur- 
pose inconsistent with the bequest. She did 
neither of these things, but, on the contrary, took 
the specific thing which she got from'the bank, 
and kept it until April 1st following, and then, 
with a slight addition, placed it in the Hoboken 
Bank. While by this deposit in this last-named 
bank she lost the right to have the same money 
again in specie, she retained the right to have it 
as money or cash. If thereafter it was properly 
designated as money or cash, it must be regarded 
as a part of the same cash which she had taken 
from the four banks. If the money remained 
practically the same money, then the removal of 
it from the place of its deposit did not amount to 
an ademption. The place of deposit was merely 
used as descriptive of the thing bequeathed. It 
was used to identify the particular money given, 
and it is entirely settled that, where the place is 
merely descriptive, the removal of the things to 
another place is immaterial. Theob. Wills, 130. 
For these reasons I have concluded that this case 
differs from those which have dealt with gifts of 
debts due the testator, which have been paid to 
the testator and reinvested. Those gifts were of a 
chose in action, and not gifts in money which re- 
mained as such at the time of the death of the tes- 
tatrix. I conclude, therefore, that the legacy was 
not adeemed. 

There is another suggestion made in behalf of 
the children of Julia Kerrigan, the deceased sis- 
ter. It is that as to Julia Kerrigan, although she 
died before the testatrix, yet our statute, to pre- 
vent lapses,-operates to transfer her share to her 
children. But it is manifest that the date at which 
the survivorship was to exist was the period of 
distribution, which, in this instance, was the date 
of the death of the testatrix. The death of Julia 
Kerrigan before that event defeated her legacy. 
The will of the testatrix gave a share only to a 
sister who survived her. In the face of this testa- 
mentary intention, the statute concernjng lapses, 
by its own provision, became inoperative. 

The question whether the interest which has 
accrued upon the funds which were in the banks 
at the time of the execution of the will is a part 
of the specific bequest has become of no impor- 
tance, for the payment of the expenses of admin- 
istration has left less than the amount on deposit 
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at the time of the execution of the willin the 
hands of the executor. I conclude, therefore, 
that $2,420.75 of the amount in the Hoboken Bank 
was the specific thing bequeathed to the three sis- 
ters, and such part of it as remains now belongs 
to Catherine Walsh. 


NotTE.—Ademption of Legacies.—The general pria- 
ciples of the common law relating to the ademption of 
specific legacies may be concisely stated as follows: 
The ademption of a legacy is its\‘extinguishment by 
reason of the thing bequeathed having ceased to exist 
as a part of the testator’s estate at the time of his 
death. Ademption itself is solely a question of iden- 
tity: does the thing bequeathed exist in specie? But 
before answering that question it is essential to deter- 
mine what was bequeathed, and whether the bequest 
is specific, and the correct solution of the two latter 
questions depends upon the intention as shown in the 
instrument. Thus the bequest of a specific chattel in 
possession, as a gold chain, bale of wood, or piece of 
cloth is adeemed, not only by the testator’s selling or 
otherwise disposing of the subject in his lifetime, but 
by any change in its form which so far affects its iden- 
tity as to prevent its answering the description; as if 
he should convert the chain into a cup, the wool into 
cloth, or make the piece of cloth into a garment. So 
a bequest of all the testator’s goods at or in particular 
place, as all his books or household goods, plate, linen, 
etc., at C, is adeemed by their subsequent removal 
in his lifetime, unless the goods are removed on ac- 
count of fire, or without the testator’s knowledge or 
authority, or the place is referred to merely to identify 
the goods at the time of the making of the will, the 
intent being to bequeath the particular chattels so 
identified wherever they might be at the time of his 
death. Merely pledging or mortgaging the subject- 
matter of the bequest does not work an ademption, 
since the testator’s equity of redemption passes to the 
legatee and enables him to call upon the executor to 
redeem and deliver it to him. A debt specifically be- 
queathed, as distinguished from a bequest of its pro- 
ceeds, is adeemed if afterwards paid in the lifetime of 
the testator, and it is immaterial whether it is called 
in by the testator or paid by the debtor of his own 
motion, since in either case the subject of the bequest 
is extinguished, and there is nothing to which the 
words of the will can apply. On the same principle a 
specific bequest of stock is wholly or partially adeemed 
if the stock or any part of it has ceased to constitute a 
part of the estate atthe time of his death. But no 
ademption takes place ifthe debt, stock or fund be 
converted or the testator’s interest changed, varied 
by statute or operation of law, nor where the stock 
has been transferred into another fund by a trustee or 
agent without the knowledge or authority of the tes- 
tator, nor where the stock is merely transferred with 
the testator’s consent from the name of his trustee 
into his own, or from the names of old to those of new 
trustees; or from the specified fund to a fresh security 
under a power to do so; nor where the testator lends 
the stock on condition of its being replaced. A mere 
unexecuted intention to change the state of a fund 
which the testator might have revoked, and which 
was never carried into execution, will not work an 
ademption. 

Recent Cases on the Subject of Ademption of Spe- 
cevjic Legacies.—A conveyance by a father to his 
daughter of land previously devised to his son revokes 
such devise. Hattersley v. Bissett (N. J. Err. & 
App.), 29 Atl. Rep. 187. A lease for 99 years of a 
ground rent, after a devise of it, does not operate as 





an ademption of the devise. Brady v. Brady (Md.), 
28 Atl. Rep. 515. Where a will gives testator’s wife 
power “‘to dispose of any of the goods and chattels,” 
and the wife disposes of horses, a specific legacy of 
these horses fails. Brady v. Brady (Md.), 28 Atl. Rep. 
515. Testator, having bequeathed certain notes se- 
cured by mortgage, surrendered said notes, and took 
a conveyance of the land. He afterwards sold the 
land to another, and took notes for it, that were un- 
paid when he died. Held, that the subject of the be- 
quest was disposed of, and the bequest adeemed. Tol 
man v. Tolman, 85 Me. 317,27 Atl. Rep. 184. After 
execution of a willin which the testator bequeathed 
his daughter $3,000, she requested him to advance her 
her share of his estate at once, she to pay interest 
thereon during his life. Accordingly he paid her 
$3,000, for which sum she gave her note, “‘to run dur- 
ing my natural life.” Held, that the note constituted 
an ademption of the legacy, it being shown that the 
provision for payment at the maker’s death was a 
mutual mistake offact. Hayward v. Loper (Ill. Sup.), 
147 Ill. 41, 85 N. E. Rep. 225. Testator devised certain 
lands and contracts for the purchase of lands in West 
Virginia to trustees for certain purposes, and provided 
that such property should not constitute part of the 
residuary estate. After making the will, testator con- 
veyed an interest held by him in the G tract of land in 
West Virginia to certain persons, who therefor ex- 
ecuted 1 declaration of trust in favor of testator, and 
covenanted to make such conveyances as testator 
should direct. Held, that the conveyance ofthe G 
tract, and the declaration of trust executed by the 
grantees, did not withdraw the proceeds of such tract 
from the devise in trust of the West Virginia lands. 
Parker vy. Butler (Sup.), 25 N. Y. 8.1100. After mak- 
ing the will, testator and others conveyed the G tract 
of land in West Virginia, owned jointly by them, to 
third persons, who at the same time executed a dec- 
laration reciting that they held the land in trust for 
the grantors, their heirs and assigns, forever, accord 
ing to their respective rights and interests, byt that 
any deed made by them (the trustees) should convey 
a good title. Held, that the devise of the West Vir- 
ginia lands in trust included testator’s interest in the 
Gtract. Parker v. Butler (Sup.),27N. Y. 3S. 805, 76 
Hun, 240. Where a legacy is given to a legatee to pay 
the debt of another legatee in the wiil, and, after the 
execution of the will, testator himself pays the debt, 
there will be an udemption of the legacy. Tanton v. 
Keller, 61 Ill. App. 625. Where testator bequeathed 
a note, and the amount thereof was subsequently col- 
lected at his instance, and placed to his credit, there 
was a revocation of the legacy. Succession of Batch- 
elder, 48 La. Ann. 278, 19 South. Rep. 283. By a will 
the three daughters ofa testator were made equal 
residuary devisees and legatees of all his property at 
the death of his wife. He afterwards conveyed real 
estate to each of two daughters, and intended to do 
equally well by the third, but had made no convey- 
ance to her at the time of his death. Held, the share 
ofthe personalty receivable by each of the two daugh- 
ters under the will being greater than the value of the 
realty conveyed to her, that the bequests to them 
should be considered adeemed to that extent. Car- 
michael v. Lathrop (Mich.), 66 N. W. Rep. 350. Tes- 
tator bequeathed to his sister all his personal es- 
tate, and devised to her for life the farm on which 
he resided, with directions that upon her death 
the farm be sold, and the proceeds be distributed 
among testator’s nephews. Testator sold the farm 
during his lifetime, taking a mortgage for the price, & 
part of which remained unpaid at his death. Held, 
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that the legacy to the nephews was a specific legacy, 
which was adeemed by the sale of the farm in testa- 
tor’s lifetime, and hence the proceeds passed to the 
sister under the bequest to her of all the personalty. 
Sharp v. McPherson, 10 Ohio Cir. Ct. Rep. 181, 3 Ohio 
Dec. 468. Where a testator, after hav-cg by his will 
specifically devised real estate, subsequently made a 
codicil confirming his will, but not in terms referring 
to his real estate, and also on the same day (but 
whether before or after the execution of the codicil 
did not appear) executed a lease of the real estate so 
devised, giving the lessee an option to purchase the 
same, and such option was exercised after the testa- 
tor’s death, held, that there was suflicient indication 
of intention on the part of the testator to take the case 
out ofthe rule established by Lawes v. Bennett, 1 
Cox, 167, and that the proceeds of sale of the real es- 
tate went tothe specific devisee, and did not form 
part of the testator’s residuary estate. Jn re Pyle 
(1895), 1 Ch. 724,13 Reports, 396. C by will devised 
his estate at Worcester Park to F C for life, and after 
his death to his eldest son, and if F C should die un- 
der 27 intestate and without issue, he directed that 
the said estate should be sold by his executors, and 
the proceeds should form a part of his residuary es- 
tate. And he appointed A,B and D executors. Bya 
codicil the testator appointed the said A and D ex- 
ecutors, revoked previous appointments, and directed 
his executors to sell and dispose of his estate at Wor- 
cester Park. Held, that the codicil did not deprive F 
C and his son of the beneficial interest given them by 
the will. Jnre Chifferiel, 73 Law T. 53. The mere 
fact that testator, on paying a debt of his daughter to 
his son, did not take up the agreement evidencing the 
debt, does not establish that it was not his intention 
by such payment to adeem a legacy to the son for such 
debt, on payment of which legacy the agreement was 
to be surrendered, where a memorandum of cancella- 
tion was made on the agreement when the debt was 
paid. Tanton v. Keller, 47 N. E. Rep. 376. A bequest 
to a son of a certain sum, payable out of the shares of 
a daughter’s children, and providing that on such pay- 
ment the son shall surrender an agreement of the 
daughter to pay him the amount of such legacy, isa 
bequest for a particular purpose, and hence is 
adeemed by payment by the testator, during his life, 
ofthe daughter’s debt tothe son. Tanton v. Keller, 
47 N. E. Rep. 376. The making of a codicil does not 
revive a legacy theretofore adeemed by the testator. 
Tanton v. Keller, 47 N. E. Rep. 376. Testator be- 
queathed to several legatees, in different amounts, 
certain shares of stock ‘“‘now owned by me, and stand- 
ing in my name on the books of” the corporation, the 
bequests aggregating 2,200 shares. When the will was 
made testatur owned 3,257 shares of the stock, but at 
the time of his death he owned but 200 shares. Held, 
that the legacies could not be regarded as specific, so 
as to be subject to ademption. Mahoney v. Holt (R. 
I.), 86 Atl. Rep. 1. Under Gen. Laws, ch. 203, sec. 6, 
providing that unless a contrary intention shall ex- 
pressly appear by the will, it shall be construed, with 
reference to the real and personal estate comprised in 
it, to speak and take effect as if it had been made im- 
mediately prior to the testator’s death, the legacies 
must be construed as pecuniary legacies, the amount 
of which is ascertainable by reference to the value of 
the stocks at the time of payment, if within a year 
after testator’s death. Mahoney v. Holt (R. I.), 36 
Atl. Rep. 1. A legacy by a father of ‘$1,000, to be 
paid by deducting the same from the amount he (the 
legatee) owes me, as evidenced by notesI hold on 
him,” was adeemed, where testator, before his death, 





surrendered to his son certain notes executed by him 
to the father, amounting to $1,000. Davis v. Close, 73 
N. W. Rep. 600. Ifa devise of land remains unrevoked 
by any method provided by Rev. St. 1889, sec. 8871, 
which provides that no part of a will shall be revoked 
except by a subsequent willin writing or by cancella- 
tion or destruction, a gift of other lands does not 
operate to adeem, since the land devised is left for the 
will to operate on. Fisher v. Kiethley, 142 Mo. 244, 
43 S. W. Rep. 650. The doctrine of ademption cannot 
be extended to a payment in satisfaction of a legal ob- 
ligation, or to property sold by testator to the devisee 
foravalue. Fisher v. Kiethley, 142 Mo. 244, 43S. W. 
Rep. 650. 








JETSAM AND FLOTSAM. 


DEFENSES IN STATUTORY CRIMES. 


It isa disputed question whether the common law in- 
gredient of intent is necessary in a crime, the origin 
of which is purely statutory. That each criminal 
enactment is a direct repeal of the common law on its 
particular subject, and that the offense is complete if 
the bare words of the statute are satisfied, is one pre- 
vailing view. Another theory is that such legislative 
interference is not a repeal, but merely a modification 
of the common law to the extent of the words of the 
enactment. All defenses, then, which were good be- 
fore it was passed are to be regarded as still effectual, 
unless the words of the statute expressly negative 
their application. Between these two extreme views 
there is a middle one which commends itself as a con- 
venient rule. To certain offenses, such as police regu- 
lations, in their nature mere torts against the State, 
to aconviction of which no moral obloquy attaches, 
intent may well be considered irrelevant. 12 Harvard 
Law Review, 568. Buttothe more serious statutory 
offenses justice requires that a defendant may plead 
successfully all defenses not expressly negatived by 
the legislature. Regina v. Tolson, 23Q. B. D. 168. 
And in such a grave statutory crime as bigamy the 
defendant should be able, as at common law, to avail 
himself of a mistake of fact, but by an inflexible rule 
could take no advantage of a mistake of law. 

The Supreme Court of Arkansas have overlooked 
this view of practical justice in the recent case of Rus- 
sell v. State (Ark.), 49S. W. Rep. To an indictment 
for bigamy under the usual statute the defendant 
pleaded that he acted in the bona fide belief that he 
had been divorced from his first wife. He claimed 
that he had paid an attorney money to secure a sepa- 
ration, and had received through fraud a void certifi- 
cate of the annulment of the marriage. The court, in 
holding that this evidence was properly excluded be- 
low, drew no distinction between a mistake of law and 
a mistake of fact. They evidently went tothe ex- 
treme of saying that if the words of the statute are 
satisfied the defendant was guilty. Whether the re- 
sult they reach isto be commended depends on the 
question whether Russell was laboring under a mis- 
take of fact or one oflaw. The report is unfortunately 
too scanty for a clear decision. And the question is 
perplexing enough when it is noticed that all law from 
the point of view of its existence is a question of fact. 
It may be stated generally, however, that if with full 
knowledge of the facts one is in error as to the true rule 
of law to be applied, or if, laboring under an erroneous 
impression that a certain state of facts exist, one is in 
error as to the true rule of law to be applied to those 
supposed circumstances, the mistake is one of law. 
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Otherwise it isa mistake of fact. If, then, in the pres- 
ent case the defendant erroneously thought that this 
certificate of divorce without more was a legal annul- 
ment of his marriage by the law of Arkansas, he was 
certainly to be convicted. If, however, he was led to 
suppose through fraud that a proper course of legal 
proceedings bad taken place, a pure mistake of fact 
negativing a criminal intent should have led to his ac- 
quittal— Harvard Law Review. 








HUMORS OF THE LAW. 


A rural justice, on being asked by an attorney ifa 
certain decision of his was ‘“taccordin’ to the code,”’ 
replied: “I dunno whetber itis or not, an’ what’s 
more, I don’t keer! I ha’n’t had no code roun’ here 
sence Tuesday wuz a month ago, when I hit a lawyer 
on the head with it an’ split it all to pieces?” 
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1. ADJOINING LANDOWNERS — Lateral! Support.—A lot 
owner tore down buildings, and excavated for new 
foundations along the division line, and in the rear of 
his neighbor’s house, below its foundation, and left the 
work inthis condition for two months, when he ex- 
cavated edjoining the house, and weakened its founda- 
tion. Held,that the adjoining lot owner could not be 
presumed to know the character and extent of the pro- 
posed work at a time before the work was resumed op- 
posite his house.—BONAPARTE V. WISEMAN, Md., 41 Atl. 
Rep. 918. 

2. ADMINISTRATION—Executors and Administrators— 
Commissions.—Where there are two executors, the 
commissions should be divided, though one of them 
has aone all of the work, the other being ready to do 
whatever was required.—GARR V. Roy, Ky., 508. W. 
Rep. 25. 

8. ADMINISTRATION — Quarantine of Widow.—A wife 
who, after her husband’s death, occupies a portion of 
decedent’s premises, with the family, and rents the re- 
mainder, is not entitled to retain possession of the 
whole under the right of quarantine.—KEENEY V. HEN- 
NING, N. J., 42 Atl. Rep. 807. 

4. ADVERSE POSSESSION — Occupancy.— Where a 
former occupant, whose possession itis necessary to 





add to that of defendant to make up his period of ad- 
verse holding, did not cultivate, inclose, or claim to 
occupy more of the land than was covered by her cabin, 
defendant’s title of adverse possession does not cover 
more of the tract than was occupied by the cabin.— 
WILSON V. PURL, Mo., 50S. W. Rep. 90. 

5. ADVERSE POSSESSION — Payment of Taxes.—To 
support the five-years statute of limitations, the taxes 
need not be paid each year as they accrue.—CaPPps Vv. 
DEEGAN, Tex., 508. W. Rep. 151. 

6. ANIMALS — Property in Dogs.—The owner of a dog 
has such a property therein as to entitle him to recover 
for a wrongful injury thereto.—SALLEY Vv. MANCHESTER 
& A. R. Co., 8. Car., 328. E. Rep. 526. 

7. APPEAL — Jurisdiction — Title to Realty.—A suit to 
recover the value of lands alleged to have been wrong- 
fully appropriated (the defense being that defendant 
had title) does not involve title to the realty, s0 as to 
give tbe supreme court jurisdiction under Const. art. 
6, § 12, vesting it with appellate jurisdiction of suits in- 
volving thetitle to real property.—EDWARDS Vv. MIs- 
souRI, K. & E. Ry. Co., Mo., 50S. W. Rep. 89. 

8. APPEAL—Power to Sell Land—Coupled with an In- 
terest.—The fact that a power to sell land authorizes 
the agent to retain a percentage of the purchase money 
in payment for his services does not make it a power 
coupled with an interest, as the interest of the agent is 
only in the proceeds of the land arising from the exe- 
cution of the power.—HALL Vv. GAMBRILL, U. 8S. C. C. of 
App., Fourth Circuit, 92 Fed. Rep. 32. 


9. ASSIGNMENTS FOR CREDITORS — Records — Attach- 
ment.—That the assents of creditors to an assignment 
by a debtor in Massachusetts were subsequent to the 
recording of the deed of assignment in Maine, where 
real estate of the assignor was situated, so that the rec- 
erd did not exhibit such assents, did not prevent the 
record from operating as notice to creditors attaching 
the land after such assents were given.— BELFAST Sav. 
Bank v. STOWE, U. 8.C. C. of App., First Circuit, 92 
Fed. Rep. 100. 

10. ATTACHMENTS — Malicious Prosecution—Probable 
Cause.—One who maliciously sues out an attachment 
as trustee is personally liable therefor.—ANDERSON V. 
COLUMBIA FINANCE & TRUST Co., Ky., 50S. W. Rep. 40. 

11. ATTORNEY'S LIENs — Priority.—An attorney’s lien 
on a stock of goods, for services in preparing and de- 
fending a deed of trust thereof without knowledge that 
grantor had purchased them on credit through false 
representations, is superior tothe rights of the seller 
suing to rescind.—MEYERS V. BLOON, Tex., 50 S. W. 
Rep. 217. 

12. BANK — Savings Bank — Right to Withdraw De- 
posits.—The facts that plaintiff, who deposited money 
inthe name of her nieces, but subject to plaintiff's or- 
der, accepted deposit books containing a by-law per- 
mitting parents to deposit for children, and that plaint- 
iff stood in loco parentis to the nieces, is not sufficient to 
show that the deposits were made forthe bvenefit of the 
nieces, thereby justifying the bank in refusing to allow 
plaintiff to withdraw them, if plaintiff did not intend 
to makea gifttothe nieces,and did not tell them of 
the deposits, or relinquish control of them.—SAVINGS 
BANK OF BALTIMORE V. MCCARTHY, Md., 41 Atl. Rep. 
929. 

13. BANKRUPTCY — Suspension of State Insolvency 
Laws.—The statute of Indiana (Rev. St. 1881, §§ 2662-2683, 
inclusive; 2 Burns’ Rev. St. 1894, §§ 2899-2920, inclusive) 
regulating assignments for the benefit of creditors, 
and investing the circuit courts of the State with juris- 
diction and control over the administration of estates 
so assigned, including the proof and allowance of 
claims, the collection and distribution of assets, and 
the discharge of the assignee, is an insolvency law, and 
its operation was suspended by the enactment of the 
bankruptcy act of 1898.—IN RE SMITH, U.S. D. C., D. 
(Ind.), 92 Fed. Rep. 135. 

14. BasTaRDY — Evidence.—Evidence tending to es- 
t ablish inte recourse with another than defendant, about 
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the time the child was begotten, is admissible.—STATE 
v. WARREN, N. Car., 328. E. Rep. 552. 

15. BENEFICIAL ASSOCIATIONS — Actions — Parties.— 
The members of an unincorporated beneficial associa- 
tion have such an interest in the property of the asso- 
ciation asto entitle them tosue onthe bond of the 
treasurer of the association to recover the amount of a 
defalcation, though title to the property is in the asso- 
ciation, regarded as a unit, or in officers thereof.— 
STEMMERMANN V. LILIENTHAL, 8. Car., 82S. E. Rep. 535. 

16. BOUNDARIES — Adverse Possession — Adjoining 
Owners.—Where adjoining owners agree upon a divis- 
ion line, build a fence thereon, and occupy up to such 
fence for a time sufficient to show that they recognize 
the line as the boundary, the title of each to the land 
so occupied becomes vested, and is not affected by the 
subsequent decay or removal of the fence.—BRUMMELL 
v. Hagris, Mo., 508. W. Rep. 93. 

17. BUILDING ASsOCIATION—Contract—Usury.—A for- 
eign loan association, allowed by the laws of the State 
where it was organize« to take any amount of interest 
on loans, obtained a permit to do business in Texas, 
and made aloan toa citizen of the State, secured on 
lands in Texas, and providing for interest which was 
usurious in Texas. The deedof trust did not stipulate, 
in terms, for any particular place of payment. The 
by-laws allowed payments to be made to a secretary of 
a local board in tbe State of Texas, but provided that 
he should not be deemed the agent of the corporation 
in receiving such payments. Held, that the contract 
was usurious, as governable by the laws of Texas.— 
SOUTHERN BLDG. & LOAN ASSN. V. ATKINSON, Tex., 50 
8. W. Rep. 170. 

18. BUILDING AND LOAN ASSOCIATIONS — Losses and 
Expenses.—Where it satisfactorily appears that the 
proportionate share of expenses and losses chargeable 
to a borrowing member of a building and loan associa- 
tion exceeds the profits or dividends distributable to 
his stock, he is liable for such excess.—PEOPLE’S SAV. 
& BLDG. ASSN. V. DENTON, Ky., 50S. W. Rep. 53. 

19. BUILDING AND LOAN ASSOCIATIONS—Usury.—Where 
the laws governing building and loan associations au- 
thorized them to issue paid-up stock and declare divt- 
dends before the final adjustment of accounts, and to 
sell preferred stock, and confer other powers given to 
corporations generally, such associations belong in 
the same class with other corporations engaged in the 
business of lending money and selling stocks; anda 
statute authorizing them to charge interest in excess 
of the rate which may be charged by such other cor- 
porations is void.—SAFETY BUILDING LOAN Co. v. ECK- 
LAR, Ky., 50 8. W. Rep. 50. 

20. BUILDING AND LOAN ASSOCIATIONS — Usurious 
Loans.—In a suit to cancel a trust deed securing a 
building and loan association loan, claimed to be 
usurious, made through its agent, evidence of un- 
repudiated agreements made by him in other like 
transactions is competent to show his authority.— 
PEOPLE’S BUILDING, LOAN & SAVINGS ASSN. V. KELLER, 
Tex., 50S. W. Rep. 183. 

21. CARRIERS—Passengers—Carrying Past Destination 
—Damages.— Where a passenger afflicted with rheuma- 


tism was carried past her destination by failure to stop. 


a sufficient time for her to alight, and she was taken to 
the next station, and forced to wait there several hours 
among strangers, and without food, for a return train, 
she is entitled to recover for fright and mental an- 
guish.—Texas & P. Ry. Co. v. GoTT, Tex.,508. W. Rep. 
198. ; 

22. CARRIERS OF GOODS—Limitation of Liability.—A 
contract made by a railroad company in Georgia for 
the through carriage of freight from Savannah to Chat- 
tanooga, Tenn., is governed by the statutes of Geor- 
gia; and under Civ. Code 1895, § 2276, providing that a 
carrier can only limit its legal liability by express con- 
tract, as construed by the courts of the State, a pro- 
vision of the bill of lading that the railroad should 
only be liable for the safe delivery of the goods to its 
connecting carrier is without effect to relieve it from 





liability for damage to the goods while in the posses- 
sion of the connecting carrier, unless such bill of lad- 
ing is signed by the shipper.—CENTRAL OF GEORGIA Ry. 
Co, v. KavanauGH, U.S.C. C. of App., Fifth Circuit, 92 
Fed. Rep. 56. 

23. CARRIERS OF LIVE STOCK—Negligence.—The fact 
that a shipment of cattle, in cars bedded by the ship- 
per, arrived in good condition, may not be proved to 
show that the death of another shipment of cattle of 
the same character, loaded in about the same manner, 
in about the same kind of cars, and made at the same 
time, for about the same distance, but over another 
route, was caused by negligence of the carrier in bed- 
ding the cars.—Houston & T. C. R. Co. v. WILSON, 
Tex.,50S8. W. Rep. 156. 


24. CARRIERS OF PASSENGERS—Negligence of Carrier. 
—If a passenger, when a train stops at a water tank, is 
informed that it is not her station, but that the next 
stop will be, and her informant, an employee, tells her 
that he will notify her of the arrival of the train at the 
station, and fails to do so, the question whether he is 
guilty of negligence is for the jury.—Missoor!, K. & T. 
Ry. Co. OF TEXAS V. MILES, Tex., 50S. W. Rep. 169. 


25. CONTRACTS—Assignment.—A contract for display- 
ing advertisements in street cars, which provides that 
it shall terminate in case the advertising company 
loses its right to display advertisements in the cars, is 
terminated by a sale of its interests to another com- 
pany.—EASTERN ADVERTISING CO. Vv. McGaw, Md., 41 
Atl. Rep. 923. 


26. CONTRACT—Breach—Guaranty.—Guarantors of a 
contract to sell and deliver cattle at a certain place, to 
be paid for by weight, and to be penned at such place 
without food and water the night before being 
weighed, are released by unauthorized act of the 
seller’s agent, participated in by the buyer, in taking 
such of the cattle as were delivered to another place, 
by rail, to be weighed.—MANN V. DUBLIN COTTON OIL 
Co., Tex., 508. W. Rep. 190. 

27. CONTRACT—Reformation—Mistake.—The fact that 
one of the parties to a contract misunderstood its 
terms does not entitle him to have the contract re- 
formed, the mistake not being mutual.—_ROYER WHEEL 
Co. v. MILLER, Ky., 508. W. Rep. 62. 

28. CONVERSION — Election of Remedies. — Where 
plaintiff sues for conversion, the fact that his attorney, 
under a mistake in law, sues out a garnishment, 
wherein he alleges an indebtedness by defendant to 
plaintiff, is not an election to abandon the claim set 
forth in the petition.—WILSON V. CARROLL, Tex., 508. 
W. Rep. 222. 

29. CORPORATIONS — Contract of Subscription—Mis- 
representations.—To authorize the rescission of a sub- 
scription to stock, as having been induced by misrep- 
resentations, it must be alleged and proved that there 
was a false statement of facts, made with a fraudulent 
intent, and which was relied on.—BaRTOL V. WALTON 
& WHANN Co., U. 8. C. C., D. (Del.), 92 Fed. Rep. 18. 

30. CORPORATIONS—Control by Executive Officers.— 
Where the management of the business of a corpora- 
tion is intrusted by its articles to the executive officers, 
a formal meeting is not necessary to authorize the ex- 
ecution of a mortgage by them.—BELL & COGGESHALL 
Co. v. KENTUCKY GLASS WORKS Co., Ky., 50S. W. 
Rep. 2. 

81. CORPORATIONS—E lection of Officers—By-laws.—A 
by-law of a corporation, authorizing the directors to 
select judges of an election of corporate officers, and 
making the decision of such judges, as to the qualifica- 
tions of voters and the sufficiency of proxies, final and 
conclusive, does not preclude the members from at- 
tacking the result of the election for fraud of the judges 
in counting the ballots and in accepting and rejecting 
proxies.—TRIESLER V. WILSON, Md., 41 Atl. Rep. 926. 

32, CORPORATIONS—Foreign Corporations—Regulation 
by State.—A petition by a foreign corporation, setting 
up as a cause of action certain foreign bills of ex- 
change drawn on, and accepted by, defendants, resi- 
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dents of Texas, and also an account for goods sold and 
delivered by plaintiff to defendants, does not show 
that plaintiff was engaged in business in Texas, within 
the meaning of the statute of that State, so as to re- 
quire, to enable plaintiff to maintain the action, an 
allegation that it had previously filed a copy of its 
charter with the secretary of state and obtained a per- 
mit to engage in business.—WAGNER V. J. & G. MEAKIN, 
U. 8. C. C. of App., Fifth Circuit, 92 Fed. Rep. 76. 


33. CORPORATIONS — Insolvency — Receivers.—Pre- 
ferred stockholders of acorporation are not entitled 
to the appointment of a receiver pending an action for 
its dissolution, etc., in the absence of a clear showing 
that it is insolvent, and that its affairs have been, and 
are likely to be, mismanaged, to the detriment of stock- 
holders and creditors.—TEXas CONSOL. COMPRESS & 
MANUFACTURING ASSN. V. STORROW, U.S.C. C. of App., 
Fifth Circuit, 92 Fed. Rep. 5. 


34. CORPORATIONS—Officers—Compensation.—Where 
the by-laws of a corporation provide for the discharge 
by one officer of the duties of another, during the lat- 
ter’s absence, through inability or otherwise, but do 
not provide for compensation to the former for the 
performance of such services, he is not entitled to 
compensation therefor.—BROWN V. GALVESTON WHARF 
Co., Tex., 508. W. Rep. 126. 


35. CORPORATIONS—Taxation of Stock.—The statutes 
not providing aright of distraint to pay a tax on the 
capital stock of a corporation, which by Code, art. 81, 
§ 141, as amended by Acts 1896, ch. 120, is compelled to 
collect and return the tax to the tax collector, prop- 
erty of the corporation cannot be taken and soid there. 
for.—HULL V. SOUTHERN DEVELOPMENT CO. OF HAGERS- 
TOWN, Md., 41 Atl. Rep. 943. 


36. CRIMINAL LAW—Bail—Signing in Presence of Offi- 
cer.—Under Rev. St. 1889, § 4127, authorizing the officer 
‘*taking a recognizance” in a criminal case to admin- 
ister all necessary oaths, a recognizance not signed in 
the presence of the officer is void.—STATE V. PRATT, 
Mo., 508. W. Rep. 113. 

37. CRIMINAL Law—False Pretenses.—In an indict- 
ment for obtaining goods by false pretenses, the de- 
scription of the goods as ‘‘a large amount of dry and 
fancy goods, of the value of twenty-seven hundred dol- 
lars,” is too indefinite.—STATE Vv. STATE, N. J., 42 
Atl. Rep. 847. 

88. CRIMINAL PRACTICE—Gaming.—In an indictment 
for an offense, whether created by statute or otherwise, 
the facts constituting such offense must be set out with 
clearness and certainty sufficient for identification, in 
order that the accused may meet the charge intelli- 
gently,and may be able to plead a conviction or ac- 
quittal in bar of any subsequent proceedings.—STaTE 
Vv. SPEAR, N. J., 42 Atl. Rep. 840. 

89. DEATH BY WRONGFUL ACT—Pleading—Benefici- 
aries.—In an action broaght for the benefit of the 
father of deceased alone, under 1 Rev. St. 1893, § 2316, 
providing that an action for damages for death by 
wrongful act shall be for the benefit of deceased’s 
wife, husband, parent and children, the complaint 
must allege that the father is the only person for 
whose benefit the action could be brought.—NOHRDEN 
Vv. NORTHEASTERN R. Co., 8. Car., 32 8. E. Rep. 524. 

40. DEEDS—Delivery to Third Person for Grantee.— 
The delivery of a deed by the grantor to a deputy clerk, 
with directions to put it on record, to which the grantee 
assented by taking possession of the land conveyed, 
and listing it for taxation, was a delivery to the 
grantee, and the grantor could not thereafter revoke 
the deed, though it had not been recorded because of 
the failure to pay the tax.—MARTIN V. BaTES, Ky., 50 3. 
W. Rep. 39. 

41. DEEDS—Estate Created.—A deed conveying lease- 
hold premises to the husband “in trust for the use and 
benefit” of his wife, with full power to her during her 
life to use and occupy the premises, or to sell them 
with or without the consent of her husband, as though 
she were sole, and to use the proceeds as though she 





were sole, but, if she should die before her husband, 
without having disposed ofthe property, providing 
that it should become the property of the husband, 
gives the wife an equitable estate for the remainder of 
the term of years, rather than a mere life estate, so 
that the executory bequest tothe husband is of no ef- 
fect where she survived him.—RODGERS V. COBB, Md., 
41 Atl. Rep. 935. 


42. DEED — Existence — Evidence.—Though the cer- 
tificate of acknowledgment of a deed be insufficient to 
entitle the deed to registration, still, it having been 
recorded, a certified copy of the record is admissible 
as circumstantial evidence of the existence of the deed. 
—HEINTZ Vv. THAYER, Tex., 50 8. W. Rep. 175. 


43. DEEDS—Execution — Undue Influence.—Deeds of 
land from a father to sons, in preference to daughters, 
to whom he made gifts of money, cannot be set aside 
for undue influence where the only matter influencing 
preference of his sons was the greater love and affec- 
tion he had for them, because they had worked and 
improved the land, and taken care of him and his wife. 
—MCcKIssock v. GROOM, Mo., 508. W. Rep. 115. 


44. DEED—Reservation — Construction.—A deed con- 
veyed certain property,on which was an ice house, 
then under lease toa third party, and contained the 
following reservation: ‘‘ Also, the leasing of ice nouses 
now standing on the above-granted premises (as I now 
have) for twenty-five years.” Held,that under such 
reservation the grantor was entitled to the use of the 
ice houses, and the land on which they stood, for 25 
years.—FISKE V. BRAYMAN, R. I., 41 Atl. Rep. 878. 

45. DESCENT AND DISTRIBUTION—Brothers and Sisters 
of Half Blood.—Under Ger. St. ch. 31, §§ 3, 9, brothers 
and sisters ofthe half blood take only one-half the 
share of a deceased infant’s estate which those of the 
whole blood take, though the estate was derived from 
the common parent.—KING V. MIDDLESBOROUGH TOWN 
& Lanps Co., Ky., 50S. W. Rep. 37. 

46. EJECTMENT—Burden of Proof.—In ejectment, the 
burden is on plaintiff to show that he has a legal title 
and right of possession; but, having established a 
Prima facie title, the burden is then on defendant, at- 
tempting to set up an outstanding title in a third per- 
son, to establish its existence sufficiently tu enable 
such person to recover thereon against either of the 
parties tothe suit.—RICHARDSON V. BALTIMORE, ETC. 
R. Co., Md., 41 Atl. Rep. 938. 

47. Equity — Restitution of Personal Property.— 
Equity will decree restitution of shares of stock by the 
person having the legal title thereto, where he ob- 
tained such title fraudulentiy, by an abuse of the con- 
fidential relations existing between him and complain- 
ant’s testator, since there isno adequate remedy at 
law.—STEINMEYER V. SIEBERT, Penn., 41 Atl. Rep. 880. 

48. ESTOPPEL—Taxes.—Where a petition by the State 
auditor against a county tax collector to recover State 
taxes alleged that the taxes were levied against certain 
railroads, properly extended on the tax books, which 
were delivered to the collector, who collected the 
taxes, and failed to pay them to the State, all of which 
defendant admits by demurrer, he is not in position to 
deny that the companies owned the property taxed, or 
that the State is entitled tothe taxes.—STATE V. SIE- 
BERT, Mo., 508. W. Rep. 109. 

49. EXECUTION—Levy—Dissolution of Corporation.— 
Under the laws of South Carolina, after an execution 
has been levied on real estate of a corporation defend- 
ant, neither the lien created thereby, nor the validity 
ofasale thereunder to convey title, is affected by the 
dissolution of the corporation.—BoOYD V. HANKINSON, 
U. 8. C. C. of App., Fourth Circuit, 92 Fed. Rep. 49. 

50. FEDERAL CourRTs — Jurisdiction — Citizenship.— 
The first clause of the fourteenth constitutional amend- 
ment, declaring that “all persons born or naturalized 
in the United States, and subject tothe jurisdiction 
thereof, are citizens of the United States and of the 
State wherein they reside,” was not intended to make 
residence within a State the equivalent of citizenship 
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therein, and it cannot be given that effect for the pur- 
pose of conferring jurisdiction on a federal court on 
the ground of diversity of citizenship.—NICHOLS V. 
NICHOLS, U. 8. C. C., E. D. (Mo.), 92 Fed. Rep. 1. 

51. FRAUDULENT CONVEYANCES — Consideration.—A 
transfer of property by an insolvent, in payment of a 
bona fide debt, though made with the intent of delaying 
and defrauding other creditors, is valid as against 
them, where no more property is transferred than is 
reasonably necessary forthat purpose.—TEXas DRUG 
Co. Vv. BAKER, Tex., 50S. W. Rep. 157. 

52. FRAUDULENT CONVEYANCES — Subsequent Cred- 
itor.—It cannot be conclusively presumed that because 
a deed was without consideration, and the grantor in- 
solvent, it is fraudulent as to subsequent creditors hav- 
ing constructive notice thereof.—GENTRY V. LANNEAU, 
8. Car., 328. E. Rep. 523. 

53. HUSBAND AND WIFE—Wife as Husband’s Surety.— 
The wife cannot bind her estate as surety for the hus- 
band except by setting apart such estate for that pur- 
pose by mortgage or other conveyance, as required by 
Ky. St. § 2127.—TRAVERS V. WOOD, Ky., 508. W. Rep. 60. 

54. INJUNCTION FOR TRESPASS.—A trespass which is 
being continuously repeated, and which defendant 
threatens to continue indefinitely, will be restrained 
by injunction.—MCCLELLAN Vv. TaYLor,S. Car., 32 S. 
E. Rep. 527. 

55. INSURANCE — Agency of Broker.—An insurance 
broker was employed by an owner of p®operty to effect 
insurance thereon in such companies as he should ap- 
prove. He went tothe general agents of an insurance 
company, and made and signed an application in be- 
half of the property owner fora partof the amount, 
on which a policy was issued and delivered to him; 
and, on his collection of the premium from the insured, 
he was allowed by the general agents a share of their 
commissionsthereon. He was not otherwise employed 
either by them orthecompany. Held, that he was not 
either in factor law an agent of the company in the 
transaction, so as to charge it with his knowledge that 
other insurance on the property was effected at the 
same time, in violation of a condition of the policy.— 
UNITED FIREMEN’S Ins. Co. v. THOMAS, U.S. C.C. of 
App., Seventh Circuit, 92 Fed. Rep. 127. 

56. INSURANCE—Insurable Interest.—One having a 
lien on insured property at the time of its loss, to se- 
cure a debt due him, and to whem the policy is pay- 
able as his interest may appear, has an insurable in- 
terest, entitling him to sue on the policy.—SUN MOT. 
Ins. Co. v. TUFTS, Tex., 508. W. Rep. 180. 

57. INSURANCE— Permission for Additional Insurance. 
—A policy of fire insurance contained a provision that 
“unless otherwise provided by an agreement indorsed 
hereon or added thereto,” the policy should be void if 
the insured then had, or shoujd thereafter procure, 
any other contract of insurance on the property. At 
the time the policy was issued, an additional paper, or 
“rider,” was attached, stating that it was attached to 
and formed a part of the policy, and containing a 
clause as follows: “Total insurance permitted is 
hereby limited to three-fourths of the cash value of the 
property hereby covered, and to be concurrent here- 
with.” No other permit was indorsed on the policy, 
though there was atthetime other insurance on the 
property, as the company knew. Held, that the rider 
constituted an agreement permitting additional insur- 
ance, with the provision inthe body of the policy, 
which applied to the previous insurance, and to any 
thereafter procured, not exceeding in all three-fourths 
of the value ofthe property.—PALATINE INS. OO. Vv. 
EwInG, U. 8. C.C. of App., Sixth Circuit, 92 Fed. Rep. 
lll. 

58. INTOXICATING LIQUORS — Taxation of Business.— 
Under the Dow law (83 Ohio Laws, p. 157,and amend- 
ments), which imposes a tax upon eacb place where 
the business of trafficking in liquors is carried on, and 
defines such business as the buying or procuring and 
selling of liquors, not including the manufacture of 
iquors from the raw material, and the sale thereof a 





the manufactory by the manufacturer in quantities of 
one gallon or more at atime, a storage house or room 
maintained by. a brewing company at a place other 
than its brewery, where beer is stored, and from which 
itis sold and delivered to retail dealers in the same 
packages in which it is received from the brewery, is 
subject to the tax; and in that respect the law does not 
discriminate in favor of manufacturers who are resi- 
dents within the State.—KEYMANN BREWING UO. Vv. 
BRIsTOR, U.S.C. C.,8. D. (Ohio), 92 Fed. Rep. 28. 

59. JUDGMENT — Effect as Adjudication.—While a 
judgment is an absolute bar to a second suit between 
the parties on the same cause of action as to all mat- 
ters, or which were, or which might have been, lit- 
igated in the suit, where the second suit is on a differ- 
ent cause of action, a different rule applies, and the 
eftect of the former judgment as an estoppel is limited 
to matters which were actually litigated and deter- 
mined.—CHICAGO, ETC. RY. Co. v. ST. JOSEPH UNION 
DEporT Co., U. 8. C. C., W. D. (Mo.), 92 Fed. Rep. 22. 

60. LANDLORD AND TENANT — Injury to Daughter of 
Tenant—Negligence.—The weight of counterbalancing 
a door covering a cellar stairway in a tenement house 
became detached withort the landlord’s knowledge. 
A girl of 12 years, daughter of a tenant, having full 
knowledge of this condition, undertook to raise the 
door and descend the stairway, and in so doing was in- 
jured. Ina suit by her father to recover for expense 
and loss of service resulting from such injury, held, 
that there could be no recovery.—VORRATH V. BURKE, 
N. J., 42 Atl. Rep. 838. 

61. LANDLORD AND TENANT—Powers—Revocation by 
Death.—The power contained in a lease giving the 
lessee authority to make improvements, to be paid for 
by the lessor, is not revoked by the death of the lessor, 
but may be recovered against his heirs, who have col- 
lected the rents accruing under the lease.—HaZLEWOOD 
Vv. PENNYBACKER, Tex., 508. W. Rep. 199. 

62. LANDLORD AND TENANT—Removal of Fixtures— 
Renewal of Lease.—A lease provided for renewal in ab- 
sence of notice to terminate. The lessee gave and re- 
ceived no notice, and, instead of holding over, surren- 
dered the lease, and accepted a new one, which did not 
refer to the first, nor reserve any interest in fixtures 
attached during its life, but covenanted to surrender 
the premises as they then were, and provided that all 
improvements to be put onthe premises should belong 
to the lessor, Held that, the lessee having failed to re- 

move the fixtures during the life of the first lease, they 

became attached to the realty.—GEORGE SavERN- 
SCHMIDT BREWING CO. Vv. MCCOLGAN, Md., 41 Atl. Rep. 
907. 

63. LIFE INSURANCE—Action of Policy—Evidence.— 
Where, in an action on a life insurance policy, defend- 
ant set up as a defense that the deceased obtained the 
policy, and deliberately committed suicide, for the 
purpose of defrauding the defendant, and in support 
of such defense introduced evidence of acts, conduct 
and statements of deceased, including a letter written 
to a third person shortly before his death, not as acts 
or declarations against interest, but as showing his 
condition or state of mind, and the motives with which 
he acted, a letter written by the deceased to his wife 
on the day before his death was properly admitted on 
the part of plaintiff in rebuttal.—FIDELITY MOT. LIFE 
A88N. OF PHILADELPHIA, PENN., V. MILLER, U. 8S. C. CO. 
of App., Fourth Circuit, 92 Fed. Rep. 63. 

64. MARRIAGE — Validity.—A marriage, whether 
solemnized under a license regularly issued or entered 
into by the parties agreeing to become husband and 
wife, in pursuance of which they actually lived to- 
gether, is valid.—GaLVESTON, H. & 8. A. Ry. CO. v. 
Copy, Tex., 50 8. W. Rep. 185. 

65. MARRIED WOMEN—Conveyance of Separate Es- 
tate.—A deed by a married woman, of her separate es- 
tate, in the usual form, is valid, though it contains no 
formal declaration of her intent to convey her separate 
estate, as the act of 1887, entitled, “‘An act to declare 
the law relating to the separate estates of married 
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women,” providing that all conveyances, mortgages 
and the like, affecting a married woman’s estate, shall 
be effectual to convey such estate where the intent is 
declared in such conveyances, does not render a con 
veyance without such declaration ineffective to convey 
the estate.—CARROLL V. THOMAS, S. Car., 328. E. Rep. 
497. 

66. MASTER AND SERVANT—Assumption of Risk—Prox- 
imate Cause.—A switchman, who takes his proper 
place on the footboard of the engine, between it and a 
car ahead, has the right to assume that the vice-prin- 
cipal in the engine will use proper care, and that the 
track will be kept clear.—FrT. WorTH & D.C. Rr. Co. 
v. WRENN, Tex., 508. W. Rep. 210. 

67. MASTER AND SERVANT—Hospital Fund—Unskillful 
Treatment.—A company employed and paid pbysi- 
cians, and undertood to treat its employees when sick 
or injured, deducting 50 cents per month from each 
employee’s wages. The employees had no interest in 
the fund thus raised, nor in its distribution, and when 
they ceased their employment their right to treatment 
ended. The surplus of the fund each year was re- 
tained by the company. Held, that the company was 
liable to an injured employee for unskiliful treatment 
by its physician.—Texas & PACIFIC COAL Co. Vv. CON- 
NAUGHTON, Tex., 50S. W. Rep. 173. 

68. MASTER AND SERVANT — Injuries—Question for 
Jury.—In an action by a servant against the master to 
recover for personal injuries alleged to have been sus- 
tained by reason of defective appliances furnished by 
the defendant, where the evidence showed that the ap- 
Pliances were not reasonably safe, and was conflicting 
as to whether the plaintiff was guilty of contributory 
negligence, and as to whether the injury was due to 
the negligence of a fellcw-servant, as well as to the 
facts from which it must be determined whether 
plaintiff knew, or should have known, that the ap- 
Pliances were unsafe, the case was properly submitted 
to the jury.—NEW ORLEANS ICE Co. v. O’MALLEY, U. 8. 
C. C. of App., Fifth Circuit, 92 Fed. Rep. 108. 

69. MASTER AND SERVANT—Injury to Servant—Issues 
and Proof.—In an action to recover for the death of a 
servant, alleged to have been due to the failure of the 
master to provide him with a safe place to work, that 
the defect complained of was obvious and well known 
to the servant, so that the risk incident thereto was 
assumed by him, need not be specially pleaded as a de- 
fense, to render evidence on the subject admissible, 
but such facts go to the question of whether a right of 
action ever existed in the plaintiff, and are provable 
under a general denial.—BaKER V. BARBER ASPHALT 
Pav. Co., U.8.C.C., W. D. (Mo.), 92 Fed. Rep. 117. 

70. MASTER AND SERVANT—Negligence.—The exten- 
sion by congress of the time within which all interstate 
railroads are required to use automatic couplers or 
suffer penalty does not affect acompany’s common- 
law liability to its employees for negligence in failing 
to use equipments for coupling which have come into 
general use.—TROXLER V. SOUTHERN Ry. Co., N. Car., 
32S. E. Rep. 550. 

71. MASTER AND SERVANT—N egligence—Assumed Risk. 
—Perils from accidents, which an experienced em- 
ployer cannot foresee and guard against, are assumed 
by the employee.—BEASLEY v. LINEHAN TRANSFER CO., 
Mo., 50S. W. Rep. 87. 

72. MASTER AND SERVANT—Proximate Cause.—Em- 
ployees of a city were wheeling dirt, in barrows, from 
a filter bed, up a “trun” made of planks, and one was 
pushed off and injured by their running into each 
other; the collision being caused by the first man stop- 
ping to push into place a board placed by the em- 
ployees to break the jar caused by the barrows rolling 
off the run onto the ground. Held, that the city’s fail- 
ure to properly secure the board, conceding it was its 
duty to do so, was not the proximate cause of the in- 
jury, and it was not liable.—McGouGH Vv. Batss, RB. I., 
41 Atl. Rep. 878. 

73. MORTGAGES—Defense by Claimants of Land.—One 
who Claims land mortgaged by another as hisown may 





avail himself of any defense to the mortgage that the 
mortgagor might make.—CREECH V. ABNER, Ky., 508. 
W. Rep. 58. 

74. MORTGAGES—Principal and Surety.—A mortgagee 
may avail himself of a later mortgage made by his 
mortgagor on other land, in favor of a purchaser of 
the land covered by the earlier mortgage, to secure 
the payment of the earlier mortgage, as the purchaser 
occupies a position of surety for the debt secured by 
the earlier mortgage, to the extent of the lands pur. 
chased, and a creditor may enforce security furnished 
by a principal debtor to secure the surety.—MAGILL V. 
Brown, Tex., 50S. W. Rep. 143. 


75. MORTGAGES—Stipulation for Attorney’s Fees.—A 
stipulation in a .mortgage executed to a trustee for 
bondholders that the trustee’s attorney’s fees in addi- 
tion to the debt shall be paid out of the proceeds of 
the property when sold is void as against public 
policy.—KENTUCKY TRUST CO. V. THIRD NaT. BANK OF 
LOUISVILLE, Ky., 50S. W. Rep. 43. 


76. MORTGAGE—Validity.—A mortgage in which the 
wife of the mortgagor does not join is valid, except to 
the extent of the homestead exemption or dower.— 
FIRST NaT. Ba*sK OF COVINGTON V. KoorT, Ky., 508. W. 
Rep. 16. 


77. MUNICIPAL CORPOPLTIONS—Assessment for Street 
Improvements.—The fact that a city ordinance provi4- 
ing for the origiual construction of a street directs the 
cost of the entire work, includiog curbing, to be appor- 
tioned among the abutting property owners accord- 
ing to the number of square feet of ground owned by 
each one, instead of providing fur the apportionment 
of the cost of the curbing according to the front foot, 
as required by Ky. St. § 2835, dues not render the ordi- 
nance void, being but the expression of opinion by the 
general council as to how the cost of the curbing sball 
be paid for.—GLEASON V. BARNETT, Ky.,50 8. W. Rep. 67. 


78. MUNICIPAL CORPORATIONS—Assessment for Street 
Improvements.-City authorities have the right to 
order sidewalks reconstructed, and to require payment 
therefor from the abutting lot owners.—HACKWORTH 
Vv. LOUISVILLE ARTIFICIAL STONE COvo., Ky., 508. W. 
Rep. 33. 


79. MUNICIPAL CORPORATIONS— Defective Highways — 
An excavation on a highway was filled up so that fora 
while it seemed firm, but thereafter became softened 
by rain, causing injuries to a traveler. The highway 
surveyor knew that an excavation had been made 
there, and filled up again, but made no examination. 
Held, that the town was liable for the injury, being* 
bound to exercise a reasonable supervision over such 
excavation, under Pub. St. ch. 65, § 1, requiring towns 
to keep highways within their limits in safe and con- 
venient repair for trayelers.—SEAMONS v. Fitts, R.1., 
41 Atl. Rep. 863. 


80. MUNICIPAL CORPORATIONS—Impounding of Stock. 
—Ky. St. § 3490, subsec. 31, providing that the board of 
council of a city of the fourth class ‘‘shall have the 
right to establish and maintain a pound, and make 
proper regulations for the impounding, keeping stock, 
fixing fees for same and release of same, and regulate 
and prohibit the running at large of stock on the 
streets of a city,” authorized an ordinance providing 
for the sale of impounded stock.—ARMSTRONG V. 
Browy, Ky., 508. W. Rep. 17. 


81. MUNICIPAL CORPORATIONS—Injuries on Sidewalks 
—Evidence.—In an action for injuries alleged to have 
been caused by a defective sidewalk, evidence of a 
similar accident to another at the same place is inad- 
missible.—GABLE V. CITY OF Kansas CITY, Mo., 50 8. 
W. Rep. 84. 

82. MUNICIPAL CORPORATIONS — Maintenance of Un- 
guarded Pond.—A city is not liable forthe death by 
drowning of a boy7 years old from wading out about 
10 feet into a pond in the commons within the city lim- 
its.—SCHAUF’S ADM&. Vv. CITY OF PaDUCAH, Ky., 50 8. 
W. Rep, 42. 
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83. MUNICIPAL CORPORATIONS — Negligence — Prox- 
imate Cause.—Where the horse which plaintiff was 
driving became frightened, and ran into an obstruc. 
tion in defendant’s street, and plaintiff was injured, 
and no negligence on plaintiff’s part is shown, the ob- 
struction, and not the running of the horse, is the 
proximate cause of the injury.—DILLON Vv. CITY OF 
RALEIGH, N. Car., 32S. E. Rep. 548. 


84. MUNICIPAL CORPORATIONS — Paving Contracts— 
Validity.—A city may contract to pay the proportion 
ofthe entire cost of street paving which would have 
been assessable against its property if such property 
had been owned by private individuals.—CITY OF HaR- 
RISBURG V. SPEPLER, Penn., 41 Atl. Rep. 893. 


8. NEW TRIAL — Newly-discovered Evidence—Dam- 
ages.—A new trial will not be granted for newly-dis- 
covered evidence as to damages, unless it shows the 
verdict to be so manifestly excessive as to entitle de- 
fendant to a new trial.—ST. JOSEPH FOLDING BED Co. 
v. KANSAS CITY, FT. S. & M. R. Co., Mo., 508. W. Rep. 85. 

86. PARTNERSHIP — Purchase and Sale of Land—Set- 
tlement.—Where persons form a partnership for the 
purchase and sale of land, and on selling the land take 
the purchaser’s notes for the price,and ona settle- 
ment divide the notes between them, such notes are 
thereby converted into the individual property of each 
partner.—SPENCER V. JONES, Tex., 50S. W. Rep. 118. 

87. PARTNERSHIP—Rights of Partners—Contracts.—A 
partner may compel application of assets of the firm 
tothe payment of its debts, and have the surplus ap- 
plied to what may be due himself on account, and on 
dissolution have his proportionate share of what re- 
mains.—SUMMERS V. HEARD, Ark., 508. W. Rep. 78. 

88. PLEADING—Amendm:3nts — Departure.—Where a 
petition on which plaintiff obtained an attachment 
against property of defendant, a non-resident, counted 
on judgments which were described, the dates, 
amounts, and parties being given, plaintiff will not be 
permitted to file an amended petition, after defendant 
has appeared, setting up judgments of different dates 
and amounts, and between different parties, such 
amended petition not being a continuation of the orig- 
inal action, but the substitution of a new cause of ac- 
tion.—SEYMOURE V. FRANKLIN, U. 8. C. C., W. D. (Mo.), 
92 Fed. Rep. 122. 

89. PRINCIPAL AND AGENT— Power of Attorney—Revo- 
cation.—A power of attorney to attend toa farm, col- 
lect the rents, apply them to the necessary expenses, 
and turn the balance over to the principal, and provid- 
ing that the agent is ‘‘not to advance any rents before 
due, except when absolutely convenient,” does not im- 
ply any obligation on the agent to make advances to 
his principal; and hence the latter can reyoke the 
power of the will, although such advances have in fact 
been made.—-SMITH Vv. DARE, Md., 41 Atl. Rep. 909. 

90, PRINCIPAL AND SURETY—Notice—Agency.— Where 
a bank, before discounting a note, told the maker that 
three certain persons would be sufficient security 
thereon, the fact that it was informed that one of the 
three refused to sign does not charge it with construct- 
ive notice of an agreement between the signing sure- 
ties and the maker that the latter was not to use the 
note without procuring the signature of the other pro- 
posed surety.—FARMERS’ BANK OF ROXBORO V. Honrt, 
N. Car., 828. E. Rep. 546. 

91. Process — Summons — Computation of Time.— 
Gen. Laws, ch. 253,§ 1, providing that a writ issued 
from a district court shall be served “not less” than 
six days before its return day, includes the return day 
as one ofthe six days.—MATHEWSON Vv. HaM, R. I., 41 
Atl. Rep. 871. 

92. RAILROADS—Taxation — Exemption.—An exemp- 
tion from taxation granted a ruilroad is personal to it, 
and does not pass to a purchaser without express 
statutory authority.—BALTIMORK, ETC. Ry. Co. v. 
MAYOR, ETC. OF OCEAN CITY, Md., 41 Atl. Rep. 922. 

93. RAILROAD COMPANY — Right of Way — License.— 
The license to a railroad which results when a land- 





owner permits its line to be constructed on his land 
without (objection cannot be revoked after the track 
has been constructed, so long as it is used in the opera- 
tion of the railroad.—I'T. WORTH & N. O. Ry. Co. v. 
SwEaTT, Tex., 50S. W. Rep. 162. 


94. RECEIVERS—Suit against in Another Jurisdiction. 
—A court has no jurisdiction in a suit by a creditor of 
an insolvent corporation against receivers appointed 
by another court, though the suit is brought by leave 
of such court,to compel the receivers to pursue any 
particular course for the recovery of property or as- 
sets of the corporation, nor to control them in the 
management ofthe property, as such matters belong 
exclusively to the court, and inthe causein which 
they were appointed.—FRENCH v. UNION Pac. Ry. Co., 
U.8.C.C.,8. D. (N. Y.), 92 Fed. Rep. 26. 


95. RELEASE—Capacity of Party.—A party cannot 
avoid a release merely because at the time of its exe- 
cution her understanding was impaired by suffering 
and opiates, and she was not in possession of her full 
mental powers, where the other party had no knowl- 
edge of her incapacity, unless her condition at the 
time was such as to render her unable to understand 
the effect of the contract.—COONEY V. LINCOLN, R. I., 
41 Atl. Rep. 867. 

96. REWARD—Finality of Conviction.—To entitle one 
to a reward offered for the arrest and conviction of an 
offender, it is not necessary that he should personally 
aad alone make the arrest, he being entitled to the as- 
sistance of the arresting officers of the county.—STONE 
v. WICKLIFFE, Ky., 50S. W. Rep. 44. 


97. SALES — Fraudulent Representations.—A seller 
seeking to recover goods alleged to have been obtained 
under false representations made to a mercantile 
agency as a basis of credit, on which he relied, must 
show that the buyer made the statement to the agency 
as a basis of credit; that the statement was false; that 
the agency gave the buyer a rating on such statement 
to which he was not entitled on a fair statement of his 
financial condition; and that such rating was known 
to the seller, and on the faith of it credit was extended. 
—SCHWARTZ V. MIfTENTHAL, Tex., 50S. W. Rep. 182. 


98. SaLEs—Future Delivery—Validity—Principal and 
Agent—Burden of Proof.—1 Rev. St. § 1859, provides that 
every contract of sale of grain for future delivery shall 
be void unless it is the bona fide intention of both par- 
ties when the contract is made that the grain shall be 
actually delivered and received at maturity of the con- 
tract; and section 1860 makes it incumbent on the party 
suing to enforce such contract to assume the burden 
of showing a compliance with such requirements. 
Held, that though an agent contracts in good faith in 
his own name with other parties for future delivery of 
grain, with the bona fide intention of both to actually 
deliver it, he cannot recover of his principal for losses 
he may have sustained, unless he shows that it was 
the bona fide intention of his principal to actually re- 
ceive the grain at the maturity of the contract.—HaR- 
vEY V. Dory, 8. Car., 32S. E. Rep. 501. 

99. SaLES—Rescission.—In an action to rescind a sale 
of goods alleged to have been bought with a fraudu- 
lent intention not to pay for them, a charge that the 
mere fact of the buyer’s insolvency is insufficient to 
avoid the sale is erroneous, as being on the weight of 
the evidence.—WILLIS V. STRICKLAND, Tex., 50 S. W. 
Rep. 159. 

100. TAXATION—Assessment.— Where two lots belong 
to one owner, and form one parcel of land, they may 
be assessed for taxation together, in the absence of 
any constitutional or statutory provision to the con- 
trary.—GUERGIN V. CITY OF SAN ANTONIO, Tex., 50 S. 
W. Rep. 140. 

101. TAXATION—Cattle.—Cattle shipped into the State, 
under a bill of lading which allows of their being fed 
for an indefinite time and then shipped to a point in 
another State, at a through rate from the original 
point, the balance of the freight not to be paid if they 
are not so reshipped, are taxable in the State while 
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there being fattened at the owner’s pens.—WAGGONER 
v. WHALEY, Tex., 50 8. W. Rep. 153. 

102. TAXATION—Exemptions—United States Notes.— 
General Tax Law 1866,as amended May 16, 1894, pro- 
vides that property, bonds and other securities of the 
United States shall be exempt from taxation, and also 
that private corporations, except such as are expressly 
exempt, shall be assessed for the full amount of their 
property and valuable assets. Act Cong. Aug. 13, 1894, 
provides that United States legal tender notes and 
certificates payable on demand, and circulating as cur- 
rency and gold, silver or other coin, shall be subject to 
taxation as money on hand, under the laws of any 
State. Held, that United States notes, commonly 
called ‘‘greenbacks,” United States treasury notes, 
and gold and silver certificates, did not come within 
the words, “securities of the United States,” which are 
by law exempt from taxation, and are liable therefor. 
—STATE V. MAYOR, ETC. OF CITY OF NEWARK, N. J., 41 
Atl. Rep. 848. 

103, TRESPASS ON LAND—Ownership—Adverse Posses- 
sion.—Because an entry on land is with color of title, 
it does not always follow that adverse possession can 
be proved by less evidence than when the entry is 
without color of title; the weight to be given the latter 
usually being for the jury to determine, on the circum- 
stances of the case and the nature of the color of title. 
—MERWIN V. MORRIS, Conn., 41 Atl. Rep. 855. 


104. TRUST DePOSsIT—Evidence.—No trust is created, 
as a conclusion of law, by a deposit in asavings bank 
in the depositor’s own name as trustee for his son, in 
the ab of evid of any intent on his part to do 
so except in case of his death.—PEOPLE’s Sav. BK. Vv. 
WEBB, R. I., 41 Atl. Kep. 874. 


105. Trusts—Life Estates — Remainders.—Testatrix 
provided that a portion of her estate be held in trust, 
the income to be expended in support of a son for life, 
but he was not to control any of the principal. After 
his death the principal was to be equally divided be- 
tween two other brothers or their heirs, unless they 
disposed of it by will. One of the latter died, devising 
his interest in thetrust estate to a legatee, who as- 
signed it to the brother for whom it was held in trust. 
Held, that there was no merger of the life estate in the 
remainder, since it was the intention of testatrix to 
keep the estates separate.—WEHRHANE V. SAFE DE- 
posit & TRUST Co., Md., 41 Atl. Rep. 930. 


106. Usury—What Constitutes.—Where a note pro- 
vides for interest in advance at the rate of 8 per cent. 
per annum, and that unpaid interest shall draw inter- 
est at the same rate,the agreement is not usurious, 
under Rev. Stat. § 1390, providing that no greater rate 
of interest can be charged, by written agreement, than 
8 percent. By divided court.—NEWTON v. WOODLEY, 
8. Car., 328. E. Rep. 531. 


107. VENDOR AND PURCHASER—Fraudulent Misrepre- 
sentations.—Promissory representations by the vend- 
ors of lots in a proposed town as to industries to be es- 
tablished and public improvements to be wade by 
them and others, though not carried out, do not entitle 
the purchaser to a rescission on the ground of fraudu- 
lent misrepresentation. — LIVERMORE v. MIDDLES- 
BOROUGH TOWN-LANDS Co., Ky., 508. W. Rep. 6. 


108. VENDOR AND PURCHASER—Fraudulent Misrepre- 
sentations—Rescission.—A purchaser is not entitled to 
a rescission by reason of misrepresentations made by 
remote vendors in selling the property.—JONES Vv. 
MIDDLESBOROUGH TOWN-LANDS Co., Ky., 50 S. W. 
Rep. 28. 

109. VENDOR AND PURCHASER—Money Held in Escrow. 
—Where purchase money for land was deposited in a 
bank, under an agreement that it was to be paid to the 
vendor upon his removing a cloud upon the title, 
caused by the levy of an execution upon the land, the 
grantor is not entitled to the deposit by showing that 
the levy had, in fact, constituted no lien upon the 
land, where no steps have been taken to remove the 
cloud.—FRICHOTT V. NOWLIN, Tex., 50S. W. Rep. 164. 








110. VENDOR AND PURCHASER—Rescission.—The non. 
fulfillment of promissory representations, made in 
good faith by the vendors or others, in public speeches, 
at a sale of town lots, does not entitle purchasers to a 
rescission.—PINE MOUNTAIN IRON & COAL Co. V. ForpD, 
Ky., 50S. W. Rep. 27. 


lll. WILLS— Acknowledgment. — Where an instru. 
ment, proved to have been executed, is, by its terms, 
to take effect after the maker’s death, no evidence of 
publication or acknowledgment on his part that it isa 
will is necessary.—IN RE KISECKER’S ESTATE, Penn., 
41 Atl. Rep. 886. 


112. WILLS—Devises—Life Interests.—Where a will, 
bequeathing an aliquot part of the residue of an estate 
to a legatee for life, with remainder over, fixed no time 
for the commencement of the life use, the legatee is 
entitled to the income of the bequest, as it may be 
finally ascertained, from the date of the testator’s 
death; and the rule is not modified by the fact that 
there is a direction to pay the fund to trustees, who 
are to invest and pay over the income.—IN RE BROWwN’Ss 
ESTATE, Penn., 41 Atl. Rep. 890. 


113. WILLS — Estate in Remainder.—Testator devised 
certain land to executors for use of his son during his 
natural life; he to remain in possession unless efforts 
were made to subject the land to his debts, in which 
event the executors were totake possession. At his 
death the land was to be divided between his surviy- 
ing children, or, should he die without children, his 
estate was to revert for division as the residue was de- 
vised under the will, to his daughters and one G. 
Held, that G was entitled to a contingent remainder. 
—PEOPLE’s LOAN & EXCHANGE BANK OF LAURENS Vv. 
GARLINGTON, 8. Car., 32 8. E. Rep. 513. 


114. WILLS — Forgery — Evidence.—On an_ issue 
whether a will whereby testator disposed of her prop- 
erty to the exclusion of her husband was a forgery, 
declarations of testator, made prior to the alleged ex- 
ecution of the will, to the effect that she did not intend 
to leave her husband anything, are inadmissible.— 
SWOPE v. DONNELLY, Penn., 41 Att. Rep. 882. 


115. WILL—Legacies—Vested Interests.—A bequest of 
a fund in trust with directions to pay the corpus thereof 
to a legatee on the death of one to whom the income is 
to be paid during his life, vests an equitable interest in 
the corpus of the fund in the legatee.—CASEWELL V. 
ROBINSON, R. I., 41 Atl. Rep. 877. 


116. WILLS — Posthumous Children.—A testator de- 
vised certain land in trust for a daughter for life, re- 
mainder to her children, if any; if not, to his two 
youngest children. He then devised other land in 
trust for his wife for life, remainder to the two chil- 
dren ; but, if the wife should bear a posthumous child, 
it was to share with the two children inthe “above 
land.” Held that, on the death of the daughter with- 
out issue, the two children and the posthumous child 
took her share in equal portions.—CLARK V. BENTON, 
N. Car., 328. E. Rep. 555. 


117. WILLS — Trusts — Remainders.—A devise was in 
trust to two daughters, to be divided when they 
reached majority; if both died before majority, re- 
mainder to two other daughters; and, in case testator 
had a posthumous child, it was to receive its “‘propor- 
tionable share.” Held, that the posthumous child 
took only in case the first two daughters died before 
majority.—CLARK V. BENTON, N. Car., 32 S. E. Rep. 556. 


118. WITNESS—Examination — Leading Questions.— 
Where it was a material question whether a person in- 
jured at a railroad crossing was exercising due care, 
and on such issue the existence of obstructions to the 
view was material, interrogatories so framed that, by 
a simple affirmative or negative answer,the witness 
could say that she did not hear thetrain or the signals, 
and that there were bushes und cars beside the track, 
whereby she could not see the approaching train, 
should be stricken out as leading.—SAN ANTONIO &JA. 
P. Ry. Co. v. HAMMON, Tex., 50 S. W. Rep. 123. 
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